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I.  INTRODUCTION .

1. The following is an’ outline of the case .as submitted by the parties
‘to the European Commission of Human Rights.

2. The applicants areGerman citizens living in Hamburg. The first
applicant, Rose Marie BRUGGEMANN, born.in. 1936 and .single, is..a-clerk.

The second applicant, Adelheid SCHEUTEN ,née Patzeld, born in 1939,
divorced and mother of two‘children, is a telephone operator and housewife.

1 The substance of the applicants comglaints

3.  The application concerns the criminal law on' the termination of
pregnancy in the Federal Republic of Germany. It was initially directed
against the judgment of the Federal Constitutional Court of 25 February
1975. 'The Court ruled that the Fifth Criminal Law Reform Act adopted

. by the Bundestag on 26 April-1974 (providing for advice to be given to

. pregnant women and containing new provisions as to the interruption of

) pregnancy) was void insofar as it allowed the interruption of pregnancy

during the first twelve weeks without requiring any particular reason of
necessity (1nd1catlon) This part of the Act therefore never entered
into force. : -

4,. Following the Federal Comnstitutional Court's judgment the Fifteenth
Criminal Law Reform Act entered inte force in the Federal Republic of

Germany on 21 June 1976. It maintains the principle that abortion is a
criminal offence but provides that, in specific situations of distress of

the woman concerned, an abortion performed by a doctor with her consent after
consultatlon is not punishable. S = - _ v artecn

5. The applicants submit that both the judgment of the Federal Constitution
Court and the Fifteenth Criminal Law Reform Act interfered in particular with
their right to respect for their private life under Art. 8 (1) of the
European Convention on Human Rights and they consider that this interference
was not justified on any of the grounds enumerated in para. (2) of that

L ' Article.
@ -

“ : ' 2. Proceedings before the Commission (1)

6. The application was originally introduced by the "Weltschutzbund" and
-its president, Rechtsanwalt Sojka, on 24 March 1975 and registered on

27 March 1975. ' The present applicants, being members of the "Weltschutzbund
joined in the proceedings by letter of 27 May 1975. ‘

7. By its partial decision of 3 October 1975 (2), the Commission declared
the application inadmissible as being incompatible with the provisions of
the Convention ratione personae insofar as it had been brought by the first

‘two applicants. It further deecided to iNViEe the respendent Ooverntisnt b
submit observations on the admissibility of the remainder of the appiicatienm,
i.e. insofar as it had been introduced by the present applicants,

T P ———

(1) See also Appendix I to this Report. _
(2) Appendix II to this Report, oS
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‘8. By its final decision of 19 May 1976 (1). the Commission, having

regard to the parties' written submissions and after an oral hearing on
the same day, declared the remainder of the application admissible.

g, The applicants' memorial on the merite of the-applicatien arrived
on 15 November 1976, the Government's memorial on 9 December 1976.  Furcher
communications were received from the applicants‘on 12 and 31 January 1977.

‘An oral hearing of the parties on the merits of the application was
held on 17 May 1977. . , .

10, In the.proceedings before the Commission, the paftie: were represented
as follows: the applicants by Rechtsanwalt K. Sojka, a lawyer practising

" in Hamburg; .the Federal Republic of Germany by Ministerialdirigent E. Biilow

(admissibility stage) and Ministerialdirigentin I. Maier (subsequent
proceedings), both of the Federal Ministry of Justice, as Agents, and by
Regierungsdirektor P. Wilkitzki, Federal Ministry of Justice, as Adviser.

3. The present Report

11. The present Report has been drawn up by the Commission in pursuance
of Art. 31 of the Convention and after deliberations and votes in plenary
session, the following members being present (2)

MM, G. Sperduti , First Vice-President, Acting President
C.A. Ndrgaard ' o

. Busuttil

. Kellberg

Daver

Opsahl

Custers

J A. Frowein

R.J. Dupuy

G. Tenekides

S. Trechsel

B.J. Kiernan

N. Xlecker

f—qudL“"FJ

12, The text of the Reportrwas adopted by the Cdmmission‘onIIZ July
1977 and is now transmitted  to the Committee of M1nisters in accordance
with Art. 31 (2) of the Convention. :

(1) Appendix III to this Report

{2) Mr Fawcett was not present when the final votes were taken but: the
Commission decided, under Rule 52(3) of its Rules of Procedure, that
he should be entitled to express his separate opinion in the Report.
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13. A friendly settlement of the case has not .been reached (1) and
the purpose of the Commission in the present Report,. as provided. in -
Art. 31 (1) is accordingly: - ) : ' :

(1) to establish the facts, and

(2) to state an opinion' as to whether the facts found disclose a. STRRAITER
breach by the respondent. Government_of its obligations under -~
the Convention. . . —

14. The full text of the oral and written pleadings of the parties
together with further documents handed in as exhibits are held in the
archives of the Commission and are available to the Committee of Ministers
~if required. ' ‘ ' ' '

- - r———————

o —————

- (1) An account of the Commission'é unsuccessful attempf to reach a
friendly settlement has been produced as a separate document
(Appendix IV}. - T -




"II. ESTABLISHMENT OF THE FACTS

15. This appllcation concerns the recent development of the criminal
-law on the termination of pregnancy in the Federal Republic of Germany (1),
which has been as follows:

" 1. The situation before -2l June 1974

'16. . Under Art. 218 of the Criminal Code (Strafgesetzbuch) of 1871, as

" last amended in 1969, and as applied in the light of special legislation (2),
and the case law of the Federal Court (Bundesgerichtshof) (3}, any abortionm,
except one indicated on medical grounds, i.e. to save the mother's life or
health, was punishable (4).

2 The Flfth Criminal Law Reform Act

17. On 26 April 1974 the Bundestag adopted the Fifth Crlmlnal Law Reform
- Act (Fiinftes Gesetz zur Reform des Strafrechts). The Act was promulgated
- on 21 June 1974. It contained a revised version of the provisions on

. abortion and provided for advice to be.given to.pregnant women,

18. The new provisions, insofar as they are of interest in the present case,
read as follows:

"Art. 218. Termination of Pregnancy .

{1} Whoever terminates a pregnancy 1ater.tnan on the thirteenth‘day
after conception shall be punished ' by imprisonment for a term not
exceeding three yeare or a fine. '

(2) The penalty shall be imprisonment for a term of between six months
and five years where the perpetrator :

1. . acts against the will of the pregnant woman, or

2. frivolouely causes the risk of death or of a serious
injury to the health of the pregnant woman.. : .

The court may order the supervision of conduct (Art. 68, para (1),
sub—para 2).

(3) If the act " is committed by the pregnant woman herself the
penalty shall be imprisonment for a term not exceedlng one year or.
~a fine,

(4) The attempt shall be punishable. The woman shall not be punished
for attempt. '
l/l

(1) A summary of the criminal law on abortion in States whieh are Parties to
the Convention is given at Appendix V to this Report.

{2) Art. 14(1) of the Genetic Health Act (Erbgesundheitsgesetz) of 1933.

(3) See‘Entscheidungen des Bundesgerichtshofs in Strafsachen, Vol. 2, pp. 111~
116 (at pp. 113-114), 242-246 (244); Vol. 3, pp. 7-13 (8-9).

(4) Cf the commentary by(Schwarz—)Dreher Strafgesetzbuch 32nd edition (1970),
pp. 814-815..
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Art. 218a. No punishment for termination of pregnancy
within the first twelve weeks, .

An abortion performed by a doctor with the pregnant woman's consgent
shall not be punishable under Art. 218 if no more. than twelve weeks
have elapsed after conception.

Art. 218b. Termination of pregnancy-on-specific grounds -
(indications) after twelve weeks,

An abortion performed by a doctor with the pregnant woman's counsent
_after twelve weeks have elapsed after conception shall not be
punishable under Art. 218 if, accordlng to the knowledge of medical
science: .

- (1) the termination of pregnancy is advisable in order to avert from
' the pregnant woman a risk to her life or a risk of serious injury to
her health, unless the risk can be averted in some other way that she
can reasonably be expected to bear, or

(2)'therelare strong-reasons for the assumption that, as a result of
a genetic trait or harmful influence prior to birth; the child would
suffer from an incurable injury to its health which is so serious
that the pregnant woman cannot be expected to continue the pregnancy,
provided that no more than twenty-two weeks have elapsed after

. conceptlon.'

Art. 218c., - Termination.of_pregnan_y in the absence of information
' and advice being glven to the pregnant woman.

(1) Whoever terminates a pregnancy although the pregnant woman

1. did not prior thereto consult a doctor, or a consultlng agency
authorised thereto, regarding the question of termination of her
- pregnancy, and was not informed there about the public and private
- agsistance available to pregnant women, mothers and children, in
particular about such assistance as facilitates the continuance of
pregnancy and the situation of mother and child and

. 2: did not obtain medical counselling'

shall be pnnishee by imprisonment for a term not exceeding one year
or by a fine, unless the act is.punishable under Art. 218.

(2) The woman on whom the operation has been performed shall not be
subject to punishment under para. (1). '

Art. 219, Termination of pregnancy without a medical orinion.

{1) Whoever terminates a pregnancy after twelve weeks have elapsed
after -conception although no competent authority certified prior to
the termination that, the conditions of Art. 218b, para.(l) or (2), are
fulfilled, shall be punished by imprisonment for a term not exceeding
one year or by a fine, unless the act is punishable under Art. 218.

.

g
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(2) The woman on whom the operation has been performed shall not
' be subject to punishment under para. (l) "

3. The decisionsof the Federal Constitutional’ Court

~19. On 20 June 1974 the Land Government of Baden-Wiirttemberg requested

the Federal Constitutional Court (Bundesverfassungsgericht) to suspend,
" . by a provisional ruling under Art. 32 of the Act on the Federal Constitutional
Court (Gesetz iiber das Bundesverfassungsgericht), the entry into force of

the Fifth Criminal Law Reform Act which had been signed by the Federal
President on 18 June 1974,

20, On 21 June 1974 the Fifth Criminal Law Reform Act was pfoﬁﬁ1gated in the

~ Federal Gazette (Bundesgesetzblatt) -(1}. According to Art. 12(1) of the
Act its essential. prov1sions would have entered into force on the following
day.

r21. Stili'on 21 June 197&, howevér, the Federal Consitutioﬁal Court made’
the following order, as a provisional ruling under Art. 32 of the Act on the
‘Federal Conghitutional Court. . .

1. Art. 218a-of the Criminal Code as amended by the Fifth Criminal
Law Réform Act of 18 June 1974 ... shall not enter into force for
the time being, : :

2. Arts. 218b and 219 of the Criminal Code as amended by this Act
shall be applied also to abortiocns performed within the flrSt
twelve weeks after conceptlon

* An abortion performed by a doctdi with the pregnant Womédn's
consent within the first twelve weeks after conception shall not
‘be punishable under Art. 218 of the Criminal Code if an unlawful
act under Arts, 176 {sexual abuse of children) 177 (rape) or
179 (1) (sexual abuse of persons unable to defend themselves) of
the Criminal Code was committed on the pregnant woman and there
. are strong reasons toO suggest that the pregnancy was a
.result of the offence - .

-22. After the promulgation‘df,the Fifth Criminal Law Reform Act 193
members of the Bundestag and the Governments of five Linder (Baden-
Wiirttemberg, Saarland, Bavaria, Schleswig-Holstein and Rhineland-
Palatinate) instituted proceedings for a review of the Act as to its
conformity with the Basic Law (Grundgesetz).- They invoked in

particular Art. 2(2), first sentence, (3), in conjunctlon with Art. 1{1),
{4), of the Basic Law. - : :

e

(1)Part I, pp. 1297-1300, S e

(2)Entscheidungen des BundesverfaSSungsgerichts (BVerfGE) Vol. 37,
- PP. 324-328 (at p. 325)

(3)"Everyone has the right to life .., "

. {4)"The ‘dignity of man is inviolable.

To respect and protect it is th
- duty of all state authority.' - T ’ :

S



23, These proceedings were concluded by the Judgment of the Federal
Constitutional Court of 25 February 1975 (1), The operative part of
this~decision, which had the same effect as a statute (2), read as

. follows (3)

"I

Art. 218a of the Criminal Code as’ amended by the Fifth Criminal

~Law Reform Act of 18 June 1974 ... is incompatible with Art. 2(2),

. first sentence, read in conjunction with Art., 1{1) of the Basic
. Law and void as far as it exempts abortion from punishment even

II.

if there are no reasons which - within the meaning of the reasons
given for this decision - are justifiable under the system of
values incorporated in the Basic Law.

Pending the coming into force of a new statute, the following

" order is made in accordance with Art. 35 of the Federal

Constitutional Court Act (6): . 7 ) ‘

1. Arts. 218b and 219 of the Criminal Code as amended by the

Fifth Criminal Law Reform Act of 18 June 1974 ... shall be
applied also to abortions performed w1thin the first twelve
‘weeks after conception

L2 An -abortion performed by a doctor.with the pregnant woman's

_ consent. within the first twelve weeks after conception shall
- not be punishable under Art. 218 of the Criminal Code if an
unlawful act under Arts. 176 to 179 of the Criminal Code was
committed on the pregnant woman and there are strong reasons
to suggest that the pregnancy was a result of the offence.

3. Where the pregnancy was terminated by a doctor with the
 -pregnant woman's consent within the first twelve weeks after
conception in order to avert from the pregnant woman the risk
of serious distress that cannot be averted in any other way
she might reasonably be expected to bear, the Court may abstain
from imposing punlshment in accordance with Art. 218 of the
Crlmlnal Code.'

(1) BVerfGE 39, pp. 1 to 95 - see Appendix VI to this Report.

(2) According to Art. 31 (2) of the Act on the Federal Constitutional Court.
(3) BVer£fGE 39, pp. 2-3.

(4) Cf. para. 21 above.
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'24. The grounds for this decision were summarised by the Federal
: Constitutlonal Court as follows (1) : .

.

"The life of the child developing ir the mother's womb constitutes

an independent legal interest protected by the Constitution (Arts.
2(2) first sentence and 1{1) of the Basic Law). The state's duty .

_of protection not only forbids direct state interference with the

 life of the developing child but also requires the state to protect
" .and foster it. :

IThe state's duty to protect the life of the developing child
- applies even as against the mother.

The protection of the life of the embryo enjoys in principle

prlorlty over the pregnant woman's right of self-determination
throughout the period of pregnancy and may not be con31dered as

',subject to derogation during a certain period:

The legislator may express the legal disapproval of termination .
of pregnancy which is in principle required otherwise than by the

imposition of criminal penalties. The essential point is that the

totality of the measures designed to proteet the unborn child in

fact provides a degree of protection which corresponds with the
"significance of the interest to be protected. In an extreme case

where the protection required by the Constitution cannot be

‘attained in any other way, the legislator is bound to make use of

the criminal law in order to protect the 11fe of the developlng child

‘A woman canno;,be required to continue her pregnancy 1f its _
. termination 1s necessary in order to avert a danger to her life

or of serious injury to her health.  Furthermore, the legislator.
is free to decide that there exist other exceptional adverse

. circumstances of similar gravity affecting a pregnant woman which
- she cannot reasonably be expected to bear and that in such cases an

-The Fifth Criﬁinal Law Reform Acf of 18 June 1974 ;..VdOes-not com

termination of pregnancy shall not render her liable to punishment.

in a sufficient degree with the constitut1onal obligation to proted
the unborn chlld "

4,.The Fifteenth Cr1m1na1 Law - Amendment Act

25. On 12 February 1976. the Bundestag adopted the Fifteenth Criminal Law
Amendment Act (Fiinfzehntes Sttrafrechtsinderungsgesetz). The Act was
-promulgated on 21 May 1976 (2), and entered into force one morith thereafter {(3).

_26. The relevant provisions of the Criminal Code, as amended by the
Fifteenth Crlmlnal Law Amendment Act, read as follows:

(1) BVerfGE 39,1 (translarion by thé Council of Europe)r
(2) Federal Gazette I, 1213.

(3) According to Art. 6 of the Act.
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MAre. 218. Termination of Pregnancy

(1) Whoever terminates a pregnoncy shall be punished by imprisonment
for a term not exceeding three years or a fine.

(2) In'particularly serious cases the punishment shall be imprisonment
‘for a term between six months and five years. As a rule, a case is
particularly serious where the perpetrator: R '

- =

1. acts against the will of the pregnant woman, or

2. frivolously causes the risk of death or of. a serious-injury
to the health of the pregnant woman.

The court may order the supervision of conduct (Art. 68, para. (1),
sub-para. 2). . .

(3) If the act is committed by the pregnant woman herself the penalty
shall be imprisonment for a term not exceeding one year or a fine.

The pregnant woman is not punishable under the first sentence if the
pregnancy is interrupted by a doctor after consultation (Art.218b,(1),
" sub-paras. 1, 2) and if not more than twenty-two weeks have elapsed
.since conception. The court may abstain from punishing the pregnant
woman' if at the time of the intervention she was in a situation of -
particular distress.

(4) The attempt shall be punishable. The woman shall not be punished
for attempt. ‘ .

-

Art. 218a. Indications for termination of pregnancy
.(1)-An abortion performed oy a doctor shall not be punishable if:
. 1. the prégnant wowan consents, and

2. in view of her present and future living conditions the -
termination of the pregnancy is advisable according to medical
knowledge in order to avert a danger to her life or the danger
of a serious prejudice to her physical or mental health,
provided. that the danger cannot be averted in any other way she
can reasonably be expected to bear.

{2) The prerequ181tes of para. (1) Subnpara. 2 are . also considered as
fulfilled if, according to medical knowledge: ’

1. there are strong reasons to suggest that, as a result of a genet:
trait or harmful influence prior to birth, the child would suffe:
from an incurable injury to its health which is so serious that
the pregnant woman cannot be required te continue the pregnarey)

el
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2. .an unlawful act under Arts, 176 to 179 (1) has been committed
on the pregnant woman and there are strong reasons to suggest
- that the pregnancy is a result of that offence, or

o e e

3. the termination of the pregnancy is otherwise advisable in
order to avert the danger of a distress which

. a) is so serious that the pregnant woman cannot be required
to continue the pregnancy, and

‘b) cannot be averted in any other way she can reasonably be
expected to bear;

"(3) Provided that, in the cases envisaged in para (2) sub-para 1, not
" more than twenty—two weeks have elapsed since conseption and, in the
cases envisaged in para 2 sub-paras 2 and 3, not more than twelve weeks.,

Art. 218b. Termination -df_pregnancy in the absence of advice being .
' given to the pregnant woman. .

(1) Whoever terminates a.pregnancy although the pregnant woman

1. did not at least three days before the intervention censult a
counsellor (para 2), regarding the question of termination of
her pregnancy, and was not informed there about the public and
private assistance available to pregnant women, mothers and
children, in particular about such assistance as facilitates
the continuance of pregnancy and the situation of mother and
child, and’ '

2. was not advised by a doctor on the medically significant aspects,

shall be punished by imprisonment for a term mot exceeding ome year or
by a fine, unless the act is punishable under Art. 218. The pregnant
woman is not punishable under the first sentence.

" (2) Counsellor witfzin the rmeaning of para (1) suﬁ-.—para 1 is: .

1. an advisory board approved‘By a pnblic authofity or By a
corporation, institution or foundation under public. law;

2, a doctor who does not himself perform the abortion and who

a) as a member of an approved advisory board (sub-para 1) is
charged to give advice within the meaning of para (1) sub-para 1;

b) is approved as a counsellor by a publlc authorlty ot by 4
corporatlon, institution or foundation under public law; ot

¢) has - by eonsulting'a-member of an approved advisory board
(sub-para 1) who is charged with giving advice within the
meaning of para (1) sub-para 1, by consulting a social
authority or in another appropriate way -. obtained information
about the assistance available in individual cases.

e

(1)‘Cf. para 21. above.
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(3) Para l‘sub-para 1 does not apply where térﬁihhtion'of'pregnancy
~ is advisable in order to avert from the pregnant woman a danger to
. her life or health caused by a physical disease or physical injury.

- Art. 219. Termination of;pregnanqy WithOut medical certiflcate

{1) Whoever terminates a pregnancy although no written certificate,by a
doctor who does not himself perform the abortion, has been submitted

to him on the gquestion whether the conditions of Art. 218a, para (1)

' sub-para 2, paras (2),(3) are fulfilled, shall be punished by
imprisonment for a term nd: exceeding one year or by a fine, unless

the act is punishable under Art.. 218.  The pregnant woman 1is not

" punishable under the first sentence. :

'(2) A dbctor may not give a certlflcate under para (l) if the comptetent
authority has forbidden him to de so, on the ground that he has been
finally corvicted of an unlawful act under para (1), or under Arts. 218,
218b, 219a, 219b or 219¢, or of another unlawful act which he committed
in connection with an interruption of pregnancy. = The comptetent
authority may provisionally forbid a doctor to give certificates under
para (1) if he has been committed for trial on suspicion of having
.committed such an unlawful act.

Art. 219a. False medical certifidate -

(1) Whoever as a doctor knowingly gives a false certificate on the
conditions of Art. 218a para (1), sub-para 2, paras (2),(3), shall be
punished by imprisonment for a term mnot exceeding two years or by a fine,
_unless the act is punishable under Art. 218.-

{2) The'ﬁfégﬁaﬁt woman is not punishable under para (lj.”

Art., 219b. Publicity for termination of pregnancy

rt. 219¢c, Dealing with means for termination of pregnancy

‘Art. 2194, Definition

Acts, the effects of which occur befote the termination of the
implantation of the fertilised egg in the uterus, are deemed not to-
be interruptions of pregnancy within the meaning of this Code."

e :
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1II. SUBMISSIONS OF THE PARTIES

27;_.The‘appiicants allege violations of Arts, 8, 9, 11, 12, 14; 17 and.
18 of the Convention. Their main submissions are under Art. 8.

1. Art. 8 of the Convention

“a) - The applicants ‘submissions

28, The applicants submit that, under Art. 218a of the Criminal Code in

the version of the Fifth Criminal Law Reform Act (1), they would have been

free to terminate a pregnancy during the first twelve weeks or to refrain

from an abortion. The judgment of the Federal Constitutiomal Court of

25 February 1975 (2) . and the subsequent regulation of the interruption of
pregnancy by tHe Fifteenth Criminal Law Amendment Act (3) deprived them of

this freedom of self-determination and thereby interfered with their right
‘under Art. 8(l) of the Convention to respect for their private life {(in the
case of the second applicant, also family life). This interference is not
justified on any of the grounds enumerated in Art. 8(2) (&), ' ’

. 29. As regards the scope of the protectlon afforded by Art. 8, sexual
relations and family planning come within the sphere of "private and family.
1ife" within the meaning of para. (1), (5). Under the Judgment of the Federal
" Constitutional Court and the subsequent legislation the applicants, in order
to avoid unwanted childbirths, are obliged either to renounce sexual
intercourse. or to apply methods of contraception which are unrelilable,
unhealthy and not always available when needed (6)

- It is true that a woman who has her pregnancy terminated may be exempt
from punishment even in the absence of an indication within the meaning of
Art. 218a of the Criminal Code (7) but the doctor performing the abortion
and other persons participating in it are punishable. Thus a woman seeking
a termination of pregnancy in the absence of such an indication must either
deceive a deoctor as to its existenpe or find one who is prepared to. carry
" out an illegal abortion (8)

30 Contrary to the Government B submlssions the judicial and legislative .
interference complalned of is not justified under Art.. 8(2) of the '
Convention -as being ' 'necessary ... for the prevention of crime, for the
protection of health or morals, or for the protection of the rights and
freedoms of others". In the applicants'® opinion:

o

(1) See'para. 18 (p. 5) above.

"(2) See para. 23 above.

(3) See para. 26 above. '

(4) Application of 24.3.75, p.2; letter of 27.5.75, p. 2 letter of 24.1.76,p.3;
Verbatim Record of the hearing on admisaibility. pp. 29=304 observations of
7.1.77 (English translation by the Council of Europe),p 2-4; Verbatim
Record of the hearing on the merits, pp. 4-7.

5% Observations 0f24.1.76 on the ad ib ’
) The applicants also consideretﬁagliﬁt é%if Ogllgevergat§¥a¥gcggdé¥gr}53) B.3

the performance of an abortion at a pregnant woman'q request, ibkid. pp.
(6) Verbatim Record (admissibility), p. 33; Verbatim Record (merits),pp.5-6
(7) See para. 26 (pp. 9-10 above) = '
(8) Observations of 7.1.77, p. 2.
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= . -the.Government's "prevention of crime" argument ie circular (1), :

- the "protection of . health" cannot be invoked as a termination of
- pregnancy is not more dangerous than a normal operation (2),

- 'the Federal Constitutional Court was not authorised to glve a binding
- decision as regards ' 'morals"; moreover, the penalisation of
 terminations of pregnancy is itself immoral in that it puts those
‘who have a pregnancy terminated in a shameful position (3);

- the interference complained of can finally not be-justified by the
protection of the "unborn life", which "cannot be regarded as
possessing human rights.and fundamental freedoms" and consequently
can neither restrict the rights protected by the Convention nor be

a relevant element under Art. 60, as argued by the Government (4) ‘

31. The appllcants accept that conceptions may dlffer from one. country to
another regarding such matters as pregnancy, its prevention and termination
but they consider that the relevant legislation is moving steadily towards
the realisation of freedom of self-determination for women: (5).

b) The Government's submissions

32. The respondent Government deny that the judgment of the Federal - ‘
Constitutignal Court.or the subsequent legislation constitute an interference
with the appllcants' "private life" in the sense of Art. 8(1) of the
Convention., .

33. In the Government's view the appllcants have fa1led to show that they
suffered any concrete disadvantage either during the time the provisional
rules laid down by the Federal Constitutional Court (6) were in operation or

- as a result of the Fifteenth Criminal Law Amendment Act (7).

34 In fact, as compared with the situation before 21 -June 1974 when only

; abortions indicated on mediéal grounds were exempt from punlshment (8), the

Federal Constitutional Court's decision of that. day (9), by admitting the
eugenic and ethic indications, already liberalised the law on abortion.

- The Court's subsequent ruling, in its judgment of 25 February 1975, concerning

the exemptlion from punishment of abortions performed in situations of serious
distress (10), constituted a further step in this direction. The Fifteenth
Criminal Law Amendment Act, in the case envisaged in Art. 218(3) second
sentence of the Criminal Code as amended (11), finally exempted the pregnant
woman from punishment even in the absence of any indication. Thus, since

© 21 June 1974, the relevant legal situation had gradually become more favourable(l:

-/n.

(2) Ibid. p. 6.
(3) Ibid. pp. 6-7.

- (4) Observations of 7.1.77, pp. 8 -9,

(5) Ibid. pp. 6-7.
(6) See para. 23 above.
(7). Memorial on the merits (Engllsh translation by the Goverument), pp. 21-24.
(8) See para. 16 above. .
(9) See para. 21 above. o
(10) See para. 23 in fine above.
{11) See para. 26 (p. 8) above.
(12) Memorial on the merits, pp. 10-12.
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35. In any case the Convention does not contain any express or implied
provision concerning interruption of pregnancy; in particular, it cannot
be inferred from Art. 8 that the Contracting States are bound to exempt .
from punishment all abortions performed furing the first three months of
pregnancy (1). - This gap in the Convention canhot be filled by a creative
interpretation as the views held in the matter in the Contracting States
were and are not uniform (2). E - =

36. Alternatively the Government submit that the criminal law complained
of was 'and is justified under Art. 8(2) of the Convention as being necessary.
in a democratic society for the prevention of crime, for the protection of
health or morals, or for the protection of the rights of others. Even if
it is assumed that-Art. 8(1l) covers sexual relations to the extent claimed
by the applicants, i.e. including the freedom of abortion during the first
twelve weeks after conception, Art. 8(2) permits such restrictlons of sexual
life, on any .of the grounds enumerated, as "are not disproportionate to the
object pursued" (Application.No. 5935/72, Decisions and Reports. 3, pp. 46
_to 56, at p. 56), (3).- Analogous considerations apply in the cases of
pregnant women, whose private and, possibly, family life may indeed be
affected by legal provisions governing abortion (4). ~In either case the .
domestic legislator has a margin of appreciation as recognised by the : k\
European Court of Human Rights in the Handyside case (5). S

37. 1In the Government's view the provisions complained of were and are
necessary for the protection of health: any abortion constitutes a
considerable interference with the woman's body and health which, as a rule,
has much graver consequences than the preventive use of means of contra-
ception (6). - . - _ . : : '

38. The protection of "morals" and of "the rights of others” constitutes a
further justification for the criminal law on abortion (7). -In fact, all
European States recognise certain rights of the nasciturus, e.g. succession
rights in.civil law (8), and generally the necessity of its special

" protection (9) in their domestic legal systems. Moreover, although Art. 2
of the Convention does not seem to cover the unborn life (10), its.
constitutional protection in the Federal Republic of Germany (11) is.relevant
for the interpretation of Art. 8, read in conjunction with Art. 60 of the

.J.
o

/ ,

1

(1) Memorial on the merits, pp. 25-31.

(2) Ibid. pp. 31-43. :

(3) Ibid. pp. 51-52. A ‘

(4) Verb. Rec. (merits), pp. 20 . et seqq.

(5) Ibid. p. 23. _ ,

(6) Memorial on the merits, p. 52.

(7) Verb. Rec.(merits), pp.23, 27, 29-30.

(8) Ibid. p. 30. .

(9) Ibid. pp. 23, 30.
(10) Memorial on the merits, pp. 25-30.
(11) See paras. 23-24 above. :
(12) Letter of 26.7.76 (English translation by the Government} pp. 2-3;

memorial on the merits, p. 58. :
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39, The Government conclude that the present system of indications,
‘together with the: consultation procedure provided.for and the pregnant
woman's exemption from punishment even in cases where no indication

applies, duly takes into account the various rights and values involved. (1).
In view of the relévant legislation in other Contracting States (2), and
the variety of opinions held in this field in Europe (3), it strikes a

" reasonable balance which is clearly within the mgrgin of appreciation of

b b e
7

‘the domestic- legislator el e

2. Art, 9 of the Convention

40. The applicants submit ﬁhaﬁ'the_griminal law.complaiped of violates
Art. 9 of the Convention in that, being based on ethical-reéligious consider-
‘ations, it obliges them to adopt views.which they do not hold (5).?- '

41. The Government consider that the relevant provisions do not in any way
affect the freedom of thought, conscience or religion (6). f

%

3L'ﬂ‘Arts. 9 ‘and 11 of the‘Convention'

42; The applicants submit that the judgment of the Federal Comstitutional .
Court of 25 February 1975 violated Arts. 9 and 11 of the Convention, in that

-~ it disregarded the principle of the separation of powers (7). -

- 43. The Government reply that this principle doeé not exclude the review of

legislation by a constitutional court and that, in any case, no issue arises -
under Arts. 9 or 11,(8). '

4. Art. I2 of the Convention

B e iR L r——— - = Lo

44.  The second applicant submits that the'crimiﬁal law 6n aboxrtion viclates
her right under Art. 12 of the Convention to marry and to found a family, in
that an unwanted child would reduce her prospects of marriage (9).

45. The Government deny any violation of Art. 12 and. submit that the chances
of a person to marry are not protected as a human right (10). .

(1) Verb.Ree. (merits), p.27. " :

(2) Set out in the Memorial on the merits, pp. 39-42.

(3) Ibid. pp. 34-39. : -

(4) Verb.Rec. (merits),pp. 25-27. )

(5) Application of 24.3.75,pp. 3-4; letter of 14.5.75,pp. 3-4; letter of

. 27.5.75,pp. 2-3; Verb.Rec. (merits), p. 7. . - ,

(6) Observations of 11.12.75 on the admissibility (English translation by
the Governuent), p. 1l. . ‘ ' '

: (7)_Application of 24.3.75,pp. 4&5{ letter o£'14.5.75,p.743 VYerb,Rec. (merits),

pp. 4, 7. } )
{8) Observations of 11.12.75, p. 12. .- N
(9) Letter of 27.5.75, p. 2% Verb.Rec. (admissibility), p. 29— -~
(10) Observations of 11.12.75, p. 11. -~ o
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5. Art, i&‘of the Convention

a) in conjunetion with Art. 8

46, The applicants submit that the legislation complained of results in-a
discrimination as regards their private life; in that abortions can more
easily be obtained by wealthy than by poor persons (1)

47.. The Government reply that the solﬁflﬁﬁ”zﬂvacated"bybthe applicante;mi e -
the legalisation of all abortions during ‘the first three months of pregnancy,
would not remove this difference (2) ‘ :

-b) ' in conjunction with Art. 9

48. 1In their submissions under Art. 9 (3), the applicants also refer to
Art. 14 of the Convention, (4) ' .

.j363 Arts. 17 and 18 of the Convention-

49. In support of their interpretation of the Convention the applicants ‘
finally “invoke Arts. 17 and 18 (5) o o _ Q§:

ot At b

e A A gt N aanen s

(1) Observations of 7.1.77, p. 7.

(2) Memorial on the merits, pp. 45-47.

{3) Para. 40 above. ' o

(4) Application of 24.3.75, p. 4; letter of 14.5.75, p. 4.
(5) Amnex to letter of 24.1.76, p. 11.
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1v. OPINION OF THE COMMISSION'

-1, The point at issue

" '50. The applicants mainly allege a violation of Art. 8 of the Convention
" by the Federal Republic of Germany in that they are not free to have an _ .

abortion carried out in case of an unwanted pregnancy. They state that,

. a8 a result, they either have to renounce sexual intercourse or to apply

methods of contraception or to carry out a pregnancy against their will.

3

Art, 8 of the: Convention provides::

"(1) Everyone has the right to respect for. his private and family
1ife, hlS home and hlS correspondence. : .

{2) There shall be no interference by a public authority with the
exercisé of this right except such as is in accordance with the law

“and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country,

- for the prevention of disorder or crime, for the protection of health

or morals, or for the protection of the rights and freedoms ofiothers.”

51. " The anplicants further allege a violation of Art. 9 of the Convention

" in that the judgment of the Federal Constitutional Court was. based on religious

 grounds, as well as violations of Arts. 9 and 11 of the Convention on the
.ground that the Constitutional Court interfered with the separation of powers

which they allege to be codified in the Convention.  The second applicant

~ further alleges a violation of Art. 12 of the Convention in that 111egitimate

children reduce their mothers' chances to marry. Flnally, Arts.‘14 17 and

- 18 of the Conventlon have also been invoked.

¥

52, In its decision on admissibility of 19 May 1976 the Commission found that
- the application raised issues under Art. 8 of the Convent1on, but did not find
it necessary to decide upon further allegations. .

53, The Commission now finds unanimously that the legal provisions
., complained of do not in any way . interfere with any of the other Convention.

rights invoked by the applicants and that, consequently, the only issue
arising 'under the Convention in the present case is the question whether

- 'or not the rules on abortion existing under German law since. the judgment

of the Federal Constitutional Court of 25 February 1975 violate the

'epplicants right under Art. 8 of the Conventlon to respect for thelir

prlvate llfe.

2, ‘The 1nterference with the right to respect for one s_private life

.54, According to Art, 8 of the Conventlon 'everyone has the'right.to—respect

for his private ... life ...", In its decision on admissibility the

B Commission has already found that legislation. regulating the interruption of
. pregnancy touches upon the sphere of private life. The first question which

must be answered .in the present Report is whether the legal rules governing
abortion in the Federal Republic of Germany~-since the judgment of-the Constitutional
Court of 25 February 1975 constitute an interference with the right to respect

for prlvate life of the applicants.

A

T
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55. The right to respect for private life is of such a scope as to secure
to the individual a sphere within which he can freely pursue the development
and fulfilment of his personality. To this effect, he must also have the
‘possibility of establishing relationships of various kinds, including sexual,
" with other personms. In principle, therefore, whenever the State sets up rules
for the behaviour of the individual within this sphere, it interferes with the

respect for private life and such interference must be justified in the light
of para (2) of Art. 8. :

e it v e ;.
rhmren e k] e

56. HoweVer, there are limits to the personal sphere. While a large.
proportion of the law existing in a given State has some immediate or remote
effect on the individual's possibility of developing his personality by doing
what he wants to do, not all of these can be considered to constitute an ..
interference with private life in the sense of Art. 8 of the Convention.,  In
fact, as the .earlier jurisprudence of the Commission has already showm, the
claim to respect for private life is automatically reduced to the extent that
the individual himself brings his private life into contact with public life
or into close connection with other protected interests /.
- 57.. Thus, in its decision on the admissibility of Application No 6825/75, Rl
X. against Iceland, the Commission held that the concept of private life in
Art. 8 was broader than the definition given by numerocus Anglo-Saxon and French

. authors, namely the"right to live as far as one wishes, protected from publicity",

in that it dlso comprises,'to a certain degree, (1) the right to establish and
to develop relationships with other human beings, especially in the emotional

field for the development and fulfilment of one's own personality”. But it
denied "that the protection afforded by Art. 8 of the Convention extends to
relationships of the individual with his entire immediate surroundings". - It

thus found that the right to keep a dog did not pertain to the sphere of private
life of the owner because "the keeping of dogs 1s by the very nature of that
animal necessarily associated with certain interferencés with theé 1life of others
-and even with public life " (Decisions and Reports Vol. 5, p. 86 at p. 87).

58. In two further cases the Commiss1on has taken account of the element of.
public life in connection with Art. 8 of the Convention. It held . that
_subsequent communication of statements made in the course of public proceedings
- (Application No. 3868/68, X. against the United Kingdom, Collection of Decisig

- 34, p. 10'at p. 18) or the taking of. photographs of a person participating in‘
a publie incident. (Application No. 5877/72, X. against the United Kingdom,
Collection of Decisions 45, p. 90 at p. 93) did not amount to interference with
private life. : :

59. The termination of an unwanted pregnancy. is not comparable with the
situation in any of the above cases. However, pregnancy cannot be said
to pertain uniquely to the sphere of private life.. Whenever a woman is

_pregnant her prlvate life becomes closely connected with the developing
foetus.

o

[Ep——

‘(1) Emphasis added. o B,
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whether the unborn child is to be considered as: M1ife'" 1in the sense of Art, 2
of the Convention, or whether it could be regarded as an entity which under

. Art.'8(2) could justify an interference "for the protection of others" There

can be no doubt that certain interests relating to prégnancy are legally
protected, e.g. as shown by a survey of the legal order in 13 High Contracting

. Parties (1). This survey reveals that, without. exception, certain rights are

attributed to .the conceived but unborn Chlld in particular the right. to

"inherit. The Commission also notes that Art. 6(5) of the United Nations

Covenant on Civil and Political Rights prohibits the executlon of death
sentences on pregnant women. . o

61. The Commission therefore finds that not every regulation _
of the termination Jf unwanted pregnancies constitutes an 1nterference with
the right to respect for the private life of the mother. Art. 8(1l) cannot

be interpreted as meaning that pregnancy and its termination are, ‘as a principle,

solely a matter of the private life of the mother. ~In this respect the

. Commission notes that there is not one Member State of the Convention which does’

not, in one way or another, set up legal rules in this matter. The applicants

“complain about the fact that the Constitutional Court declared null and void

the Fifth Criminal Law Reform Act, but even this Act was not based on the
assumption that abortion is entirely a matter of the private life of the pregnant
woman. It only provided that an abortion performed by a physician with the
pregnant woman's consent should not be punishable if no more than twelve weeks
had elapsed after conception.. :

62, The legal solutions following the Fifth Criminal Law Reform Act cannot be -
said to disregard the private-life aspect connected with the problem of abortion.
The judgment of the Federal Constitutional Court of 25 February 1975 (2) not

only recognised the medical, eugenic and ethical indications but also stated that,

where the pregnancy was terminated by a doctor with the pregnant woman's consent
within the first twelve weeks after conception "in order to avert from the
pregnant woman the risk of serious distress that cannot be averted in any other

" - way she might reasonably be expected to bear, the Court may abstain from.

1mp051ng punlshment”

(1) Appendix VII to this Report

Accordlng to. Art218a of the Cr1m1nal Code in the version of the
Fifteenth Criminal Law Reform Act of 18 May 1976, (3), an abortion performed
by a physician is not punishable if the termination of pregnancy is advisahble
for any reason in order to avert from the pregnant woman the danger of a
distress which is so serious that the pregnant woman cannot be required to
continue the pregnancy and which cannot be averted in any other way the
pregnant woman might reasonably be expected to bear. In particular, the
abortion is admitted if continuation of the pregnancy would create a danger
to the life or health of the woman, if it has to be feared that the child
might suffer from in incurable injury to its health or if the pregnancy is the
result of a crime. The woman is required also to seek advice on medically
significant aspects of abortion as well as on the public and private assistance
available for pregnant women, mothers and children.

{(2) Sece para 23 above.
(3) See para 26 (pp. 9-10) above,
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. In the absence of any of thé above indications the pfegnant woman herself"

 ig nevertheless exempt from any punishment 1if the abortion was performed by a.

doctor . within the first 22 weeks of pregnancy and if she made use of the

‘medical and social counselling.

. 763, In view of this situation the Commisoion doee not find that the 1ego1

rules complained about by the applicants interfere with their right to respect .
for their private life, o T T :

64 Furthermore, the Commission has had regard to the fact that, when the
. European Convention of Human Rights entered into force, the law on abortion

in all Member States was at least as restrictive as the one now complained of
by the applicants. In many European countries the problem of abortion is or
has been the subject of Heated debates on legal reform since. - There is no
evidence that it was the intention of the Parties to the Convention to bind
themselves in favour of any particular solution under discussion -~ e.g. a

solution of the kind set out in. the Fifth Criminal Law Reform Act '
("Fristenl8sung" - time limitation) which was not yet under public d:x.scussion.l
at the time the Convention was drafted and adopted. C o . A

65. The Commission finally notes that, since 21 June 1974, the relevant 1egal
situation has gradually become more favourable to.the applicants (1).

CONCLUSION

66. The Commission unenimously'conciudes_thatrthe present case does not
disclose a breach of Art. 8 of the Convention. ' '

Secretary to the Commission ) 7fActing-President of the Commission

(H.C. KRUGER) B " ’(G. SPERDUTI)

(1) cf para 34 -above.
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V.  SEPARATE .OPINIONS

. 1. DISSENTING OPINION OF MR..J. E..S. PAWCETT (1)

Ny
w-

I do not agree with the:reasoning or conclusion of the Commission on Art. 8
which is in my opinion to be applied to the facts before us in the f0110w1ng
way: _ . o - TR

1.- MPrivate life" in Art. 8(1) must in my view cover pregnancy, its
commencement and its termination: indeed, it would be hard to envisage
more essentially private elements in life. But pregnancy has also
responsibilities for the mother towards the unborn child, at least when'
it is capable of independent life, and towards the father of the child,
and for the fathér too towards both. But pregnancy, its commencement
and its termination, as so viewed is still part of private and family

~ life, calling for respect under Art. 8(1). I am not then able. to follow

the Commission in holding, if I understand its reasoning correctly, that

" there are certain inherent limits to ‘treating pregnancy and its termination

as part of private l}fe. Such limits, beyond those mentioned,at least in
the form of intervention by legislation,must be found and justified in

"Art, 8(2): in the absence.of such limits, the decision to terminate a

pregnancy remains a free part of private 1ife._

2. I find it necessary to distinguish here between intervention and
interference. By intervention in the present context 1 mean regulation of
the termination of pregnancy by law, ranging from prohibition to requirements.
that various conditions be met; by interference I mean forms of regulation

- which fail to respect private and family life in the sense of Art. 8.

Intervention may be justified under Art. 8(2);.-only if it is not- justlfied
does it become interference. But it must be added that regulation of termi-

nation of - pregnancy by law constitutes intervention in private and family

life even before pregnancy has begun because it will influence or govern

- decisions about commencement and termination of pregnancy.

3. The provisions of Art. 218a of the Federal Act, which were declared by
the Federal Constitutional Court to be contrary to Art. 1 of the Basic

" - Law (1949), themselves imposed limiting conditions on the termination of
‘pregnancy, which could be justified under Art. 8(2) as necessary for the

protection of health. However, 1t is not clear to me upon what grounds
in Art. 8(2) the elimination of Art. 218a, and the introduction of
additional limiting conditions in the Act which replaces it, are-in fact

. based. The only possible grounds appear to be "the economic well-being of

the country"; '"the prevention of crime" "the protection of health ot
morals™; "the protection of the rights and freedoms of others".

4. No facts have been produced to the Commission to show that the new

legislation is aimed in part at maintaining or increasing the birth-rate
for the economic well-being of the country: indesd, its well~=baeing might

"call for an opposite policy. Again, there is evidence in a number of

countries that over-restrictive legislation not only fails to prevent "back-
street abortions”, incompetently and even criminally performed, but may
even encourage recourse to them. .

.

(1) Cf.p. 2, footnote 2 above.
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5. The new legislation, like Art. 218a which it replaces, certainly
secures the protection of health; but there is the further limitation.
that unacceptable distress to the mother from continuance of the _
pregnancy must be. shown before it can be terminated simply at her wish,
It may of .course be said that this limitation will be generously °
interpreted, that in practice there will be little difference between
‘the new provision and thé original Art. 218a, and that that additional-— -
limitation is a2 compromise gesture to the anti-abortionists. But even
if this were correct. - and practice might well vary over the country

"~ in applying the limitation - I do not think it renders to the new
legislative provision 'necessary' .under Art 8(2).

6. The intervention of the legislator in sexual morality may here have '
the purpose .of preventing abortion being often reduced simply to a form
of contraception, or of inducing a .sense of moral responsibility in the '
" commencement of pregnancy, but it is not shown how the new legislation,
as distinct from what it replaces, will achieve these purposes. On the : ‘
contrary, the .statistics and other evidence quoted in the minority

- judgment in the Federal Constitutional Court demonstrate the ineffective-

" ness of the earlier restrictive law in achieving these purposes or, for .

~ that matter, those considered in paragraph 4 above. Even though the new
“legislation is less restrictive of termination of pregnancy than the old
‘law, it has not in my view been shown, in relation to the earlier Art. 218a,
that it is "necessary"” under Art 8(2) for the protection of morals.

S

‘7. There remains the protection of the rights and freedoms of others”

and the question how far this can cover the unborn child. The Convention

does not expressly extend the right to life, protected by Art. 2, to an

unborn child; but that is not I think conclusive. ‘However, it -would

serve no purpose for me to try t0 answer so controversial a question at

- any, length here and I can only say that I am unable to attribute rights .

- and freedoms under the Convention to an unborn child not yet capable of

independent life, that Art. 218a did not extend the permitted termination

of pregnancy beyond 12 weeks from coriception, and that the elimination of

that section of the Act was therefore not'necessary" for the protection .

. of the rights and freedoms of others. ; S , .
‘ : . R

I can only conclude that the changes in the law on termination of
‘pregnancy. that have taken place in consequence of the decision of the
Federal Constitutional Court are interventions in private.and family life,
which are not justified under Art. 8(2), and are therefore an interference
with it contrary to. the Convention.
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2. SEPARATE OPINION OF MR. T. OPSAHL )
WITH WHICH MM. C. NPRGAARD apd L. KELLBERG concurred

1. The main claim of the applicants concerns the right to respect for

private (and family) life and was to some extent clarified during the
proceedings. As regards the argument that the State must provide for.the
performance of abortions as am unconditional right upon the woman's request (1),
such an obligation could not easily be made an aspect of the right to respect
_for private life, on any interpretation of Art, 8. .If, however, the self-
determination. of the woman is the essential claim, the main obligation of the
State would be not to interfere with her decision . in particular by such
punishment as the law of the Federal Republic makes possible if the conditions

+ for abortion are not met, Such interference in the case of the applicants
remains hypothetical, but the p0531b111ty is sald to affect thelr prlvate life
in various ways. '

e 2, Although we have reached the same conclusion as the majority of the

Commission, we agree with many of the views expressed by Mr, Fawcett in his
dissenting opinion. And we take the view, personally, that laws regulating -
‘abortion ought to leave the decision to have it performed in the early stage

_of pregnancy to the woman concerned. We do not wish to imply that members of

" the Commission who have not found it necessary to express themselves on this
point must be of a different opinion. But we say this because we consider that

. among the various possible solutions, this one - a "FristenlUsung" based on
self-determination ~ is the one most consistent with what we thlnk a right to respect
for private life in this context ought to mean in our time.

3. Nevertheless, we must admit that such_a view.cannot'easiiy be read into the
terms of Art., 8. The problem is not a new one and traditional views of the
interpretation and application of this Article have to be taken into account,
notwithstanding the rapid development of views on abortion in many countries. We
- are aware that the reality behind these traditional views is that the scope of
protection of private life has depended on the outlook which has been formed
- mainly by men, although it may have been shared by wemen as well.

a4, Under the Convention, the legal argument against the claim of the
.applicants can be made in various ways. Mr. Xellberg has come to the
" conclusion that there is an interference, but that it ¢an be justified under
Art. 8(2), taking into account the way the conditions for such interference
have traditionally been understood dnd the margin of appreciation allowed,
the legal position in Germany being in ‘fact relatively liberal. Mr. Ndrgaard
and Mr. Opsahl have noted the distinction between intervention and interference,
One could, for instance, say that legislative intervention (even when backed by
criminal sanctions) does not necessarily amount to interference in. the sense of
Art. 8, although in various ways affecting private life. There are. many examples
of legislation intervening in private or family life in ways which do not represent
interference with the right to respect for private or family life, e,g. by
regulating relations between family members, and which therefore do not need to
be justified within the limits set out in Art. 8(2), Mr, Ndrgsard is ef the
"opinion that in this case there is no interference in relatien te the applicants
within the meaning of Art. 8. Mr. Opsahl shares thig opinion and in addition
wishes to state, like Mr. Fawcett, that punishment for unlawful abortion, or
‘the threat eof it, cannot generally be justified on any of the grounds set out
in Art. 8(2).

(1) See p. 12, footnote 5 above.

4
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APPENDIX I

HISTORY. OF PROCEEDINGS
Item _ | . .* - Date ' S - Note

1. Examination of admissibility

Introduction of-thé'applicaéion'“j44"f' 24 March"l975*“f"ff“"*‘»
by "Weltschutzbund" and Rechts- : o L

anwalt Sojka \

Registration of the application . 27.Mér;h 1875

Receipt of Dr Sojka's letter of - = 20 May 1975 ..
14 May 1975 with enclosures '

_Receipt of Dr Sojka's letter ' - 27 May 1975
K 22 May 1975 enclosing judgment
Federal Constitutiond Court

Receipt of Dr Sojka's letters of ' 2 June 1975 : u..; The present applicants

27 and 29 May 1975 o s+ - .join in the proceedings
Prelihinary examinafion of the B " 20 June 1975 . . Rule 40
- application by a Rapporteur o T . .
Commission deliberates and decides: . 3 October 1975 MM. J.E.S. FAWCETT(President)
~ to declare the application R , : 9' SPERDUTT (FiFSE
"inadmissible insofar as it was o ' : .~ - Vice-President)
" brought by the "Weltschutzbund® “"”n”—wquﬁw'“muuvc°a' NﬂRGAARPV(SecondW
g : . - oo Vice~President)
~ and Dr Sojka; . . ‘ S
3 : ' . . F. ERMACORA
- to invite the Government's . S
. i E. BUSUTTIL
.observations on the admissi- S E
3 e . o L. KELLBERG
- bility of the remainder of the : L .
application (Rule 42b,2) - < ‘ ~B. DAVER
appiication {Rule 42b, o . .. . -'J. CUSTERS
.. oo S - o ' _C.H.F. POLAK
e ’ oo ) ' S TR G.. JORUNDSSON
A s ’ S. TRECHSEL
N. KLECKER
'B. KIERNAN
Receipt of the Government's ... 15 December 1975

" observations of 11 December 1975

Receipt of the applicants' . ~ 28 January 1976
reply of 24 January 1976 ‘ " . -
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Item

'Commission's dgliberations.

Receipt of ddéuments {reports
of the Bundestag) from
Government '

Commission delibérates and’ deéidés.
to hold oral hearing (Rule 42,
-2 in f1ne)

"Oral hearing and f£inal
decision on admissibility -

Date -

"“. Note

J.E.S. FAWCETT
F. ERMACORA
E. BUSUTTIL
L. KELLBERG
B. DAVER

J. CUSTERS
C.A. N@RGAARD

ey PR b

" C.H.F. POLAK

J.A, FROWEIN

G. JORUNDSSON

G. TENEKIDES
S. TRECHSEL |
B.J. KIERNAN

. N. KLECKER

P

J.E.S. FAWCETT
F. ERMACORA

E. BUSUTTIL .
L. KELLBERG

B. DAVER

T. OPSAHL

J. CUSTERS
C.A. NORGAARD

C.H.F. POLAK

6 March 1976. - . MM
8 March 1976

9 March 1976 .- .. MM,
19 May 1976 MM

. J.E.S. FAWCETT . |

" J.A. FROWEIN

G. JORUNDSSON
R.J. DUPUY

G. TENEKIDES

S. TRECHSEL . - -
B.J. KIERNAN

G. SPERDUTI
C.A. NPRGAARD

M.A. TRIANTAFYLLIDES

L. KELLBERG
B, DAVER

T. OPSAHL
J. CUSTERS

- . J.A. FROWEIN

G. JORUNDSSON

 G. TENEKIDES .

5. TRECHSEL
B,J. KIERNAN
N. KLECKER

oFe



-Receipt of appllcants

'Receipt.of'apblicahte’ : _.p‘z-"v, 14'Joiy_1§7of

‘orial of 9 November 1976 on -

ftem - o .- T ':n'i"; Date: . ... - Note ... -

2. 'Examination'of-thé.Merité_ V1o

‘Rapporteur invites parties to . 26.May 1976 .- Rule 45 (2y -
" produce information and T S : S ‘ _
‘documentation L ‘:' T

SR e 1076
communication of 14 June 1976 .

' Receipt of Government's o ”f .- 28-juhexi9?6:1

communication of 14 June 1976

communication of 7 July 1976 .

Recelpt of applicants’ : . 26:July 1976

communlcation of 22 July 1976

Receipt of Government B . 30 July 1976 .
communication of 26 July 1976 IR :

Comm1551on‘deliberates and decidee':-jﬁ Octobef.l976""‘MM.;J.E;S. FAWCETT
- to invite the parties' written : ' . © . . G. SPERDUTI

observations on the merits - ' - . ‘% .. .- C.A. NYRGAARD
: . R N Co E. BUSUTTIL

. R - . L. KELLBERG

e - . . _.'".: K .. -B. DAVER,
il ..o m.opsL
B st J. CUSTERS

R oo C.H.F. POLAK

J, & FROWEIN
G. JORUNDSSON
"R.J. DUPUY

. G. TENEKIDES

: S. TRECHSEL
v T Ho e oYyt B.J, KIERNAN

' Rapporteur irnvites Government - 6 Qctooet 19?6--’4;

-, to produce further documents - S SR

‘-Reoeipt of Go%ernment s - ‘=.;T' “-30ctooer'1976 .
_communications of 13 and 15 i S ‘ o

0ctober 1976 . - - T " L SR

IRecelpt of Government's l"”‘ ﬂﬂa'ﬁoVEmber 1976 -
communication of 3 November 1976 *° ‘ s

Recelptlof applicants' mem- ‘ ' 15. November 1976 .

ot e N

the merits



Item

Receipt of Government's:
memorial of 6 December 1976
' on the merits

Receipt of . applica ‘r' Yl
communication of 8

Commission deliberqtes_and.decides
to hold oral hearing on the merits

',ffReceipt of applicants further o

'observations of 7 January 1977

,Receipt of applicants

_;_communication of 26 January'1977

‘ Commission 8 deliberations

. - o " R .
ot . of o
. . . '... . AI

- Oral heariﬁg; Comnission's
deliberations under Rule 46 -

e e e

28 . -

ecember 1976

Date}ij

16 December 1976‘{‘

" Note

L':l 13 Berember-1976~;;

§:Qé¢émber 1?26.: ;"‘.

'MM." J.E.S. FAWCETT
- G. SPERDUTI
C.A. NPRGAARD
.. F. ERMACORA
- T, OPSAHL
~J. CUSTERS

© "J.A. FROWEIN

" G. JORUNDSSON .-
R.J. DUPUY

' _-‘ Sc

12 January 1977 ..

':31 Jsnuary 1977 -

10 March 1977

T, T S T
. 4 Wt -
N LR -
Lt k

17 May 1976

- Ceiw i - % .
1 ' v N
i 3 :
U i . S '

MM..

N,

BI

Gl

TRECHSEL
KIERNAN

SPERDUTI

~ C.A. N@RGAARD
" E.

L.
B.
Tl

- J.
.C.H,F.POLAK

- J.A. FROWEIN

6.

" G.

S.
Bl

G.

BUSUTTIL
KELLBERG
DAVER

-OPSAHL

CUSTERS

JORUNDSSON
TENEKIDES

- TRECHSEL

KTERNAN
KLECKER

-J.E.S. FAWCETT

SPERDUTI

C.A. NPRGAARD

: F .

R L‘l

B,
T.

J.

ERMACORA
KELLRERG =
DAVER
OBSAHL
CUSTERS

C.H.F., POLAK
J.A, FROWEIN

oo

'R.J. DUPUY

TENEKIDES
TRECHSEL

. KIERNAN

KLECKER
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Item. -

Cormission's deliBerafioﬁa-

(Rule 52) and adoption of .

the present Report .

. ! T £

_Dafe

12 July 1977

the '

MM G. Sperduti
‘C.A.Ng¢rgaard -

E. Busuttil
L. Kellberg:

- B. Daver

T. Opsahl
J. Custers
J.A. Frowein

R.J. Dupuy
- G. Tenekides

§. Trechsel

'B.J. Kiernan

N. Klecker
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THE IHE FACTS

Wb frets of tH. case, as uzaﬂlttrd by the applicants. m
-~ b cummarised oo follows T 7 pp = ay

The first applicant is an a soc1atlon (Verelnlgung) which -
was founded by 20 individuals, including the cecond appllcant
on 30 October 1973 at Hamburg°

it Ittty At A it b At B s n g

environmental and other condltlons of llfe, fair dlstrlbution of
resources excluding abuse of peweragainst environment, econonmy,
peoples, groups of individuals, animals and plants. It abides
by Human Rights and Freedoms, tompleted by everyone' s rlght to a
sound and promising env1ronment, : : :

It intends to take part in poll+1cal life in the Federal
Republic of Germany. o ‘

Its pr051dent is authorised. to reprcsent'the association.
The second applicant was elected as pre81dent

The third and fourth apollcants are membérs of the first
applicant, who refuse to apply means of contraceptlon for
several healtb and other reasons. -

Tbe'fﬂlrd appllcant is. unmarrled and - afrald of. the'
disadvantages of 1llegitimate wmotherhood.

The fourth anpllcanu is marrled and mother of two minor'b’
- children. She does not want to have more chlldren. :

B it T s

_ The statute adopted on 18 June 1974 by a narrow maaorlty
in the Federal Diet (Bundestag) exeupted interruptions of :
pregnancy caused by doctors in the first 12 weeks of pregnancy
frow criminal prohibition, if the mother consented after

receiving social and medical adv1ce. :

The cons tltuthnalltj of thls statute was challenged before
the Federal Constitutional Court (Bundesverfassungsgericht)
by 193 members of the ﬁederal Diet and the Governmerts of
five Lander. :

: In its decision of 27 Februery 1975 the Federal Constltutlonal
Court declared this statute to be contrary to Arts. 2 (2,1) and

1 (1) of the Constitution (Grundgesetz) and void as far as it
exempts interruptions of pregnancy from punishment "even though
there may be no reasons which are valid under the system of o
values incorporated in the Constluutlon"

./

. i . -
PO P B e R T S R E————— P R
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The Court further made -an 1nter1m order leav1ng in force
. part .of the Act: exemptlng only cases -in which the mother is
vietim of a sexual crime and there are cogent reasons that this.
. is the cause of. the pregnancy and authorised the criminal courts _-
. to-abstain from sentencing In cases of ‘a serious emergency,
which tne mother could not reasonably resolve otherw1se. -

_ . The appllcants aékthe Comm1351on £to declare the audgment
of the Federal Constitutional Court void and to confirm that :
the statute of 18 Junc 1974 1s fully valid on the follow1nﬁ grounds.

1, The Court. had no oompetenoc to annul the gtatuto_of .
.18 June 1975 and to replace it by its.own rullngs, This,is in
violation of *he separatlon of powers. . -

.. The rullng of. tho court :Lnterferes with the ra.ght to prlvate
. life as guaranteed in Art. 8 of the Convention, no legislator
having the’ right -to interfere with the private and family 11fe
of a person in a sense’that a woman can be forced to carry out
‘a pregnancy agalnst her will. :

. B The c¢riminalisation of abortlon is based on rellglous
morality.  As the’ Court has based its decision on religious
‘grounds, it violates Art.. 9 of the Convention as wells as Art. 14,
because people are coupelled to llve by standards set out by.-a.
spe01flc rel1glous toachlng. .

o e -

4, The fact that the appllcatlon to the Constltutlonal Court, -
was, inter .alia, filed by the Governments of five ILdnder,
violates the principle of Volksherrschaft (power of the people) _
. ‘as codified in Art. 11 and 9 of the Convention. It is equally a
violation of these human rights if a Court decides by a bare
maaorlty to ohange or abolish statues_adopted by parllament.

» The. thlrd applloant alleges a v1olat10n -of- Axt. 12 beoause
an’ unwantoo child would reduce con51derably her proopects to
MATTY ,

TR TAW_

. Art. 25 of the Conveation provides thtt the Comm1581on may
racelve petitions from sny person, non-governmental oroanlsatlon'
-or group of individuals cleiming to be A victim by one of the
Jlgh Controctlng Pﬂrtlea of the rights sot forth zﬁ th@ Convention,

S

e a e g S
v

e
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The Commission has consistently held that it can’ examine.
the compatibility of domestic legislation with the Conventim -
only with respect to its application to a person, non-govern-
mental organisation or group of individuals insofar as its _
application is alleged to constitute -a violation of -the Convention.
in regard to the appllcant person, organlsatlon or group in
~question, and that it is not competent-to—-exdmine in abstracto-
the questlon of the conformity of domestic legislation with the
provisions of the Convention (Application No. 280/57, Coll. 2
- Ann. IIT p. 214; . Application No. 867/60, Coll. 6, p.. %4 ( 375
it is to be noted that the latter appllcatlon was directed
against a statute allowing an 1nterrupt10n of pregnancy in
certain cases.) .

The Commission applies the sane principle to'the present
case in which the applicdtion is not directed against a legis- .
lative act stricto sensu, but zgainst a Jjudicial act which, _
according to German law, has the same effect as a statute. .

The Commission finds that the criminal law on abortion as
‘it stands after the judgment of the Constitutional Court cannot
possibly be applied to the first appllcant as it is not a
natural person° : _ .

. As to the second appllcant thc Comm1551on finds that the :
law concerned has not been appllcd to him, and it notes that the
second applicant has not shown, in what other way its mere -
existonce might affect him so that he could claim to be a victim
of a violation of the Convention.  It-follows that the conditions .-
under which the Commission may receive an application from an
individual are not satisfied. . The Commission concludes  that
the appllcatLOn is incompatible ratione personae within the ,
reaning of. Art. 27, para. -2, as far as it was brought by the
first and second appllcanta . C

As. far as the thlrd and fourth: applicants are concerned, th
Commission considers that it id not sufficiently informed to deci%®:
bafore it has received observations of the parties on the admissi-
blllty of the- eppllcatlon. ' :

For these reasons, the Comm1e51on

1. Declares thls appllcatlon INADMISSIBLE as far as it was
' introduced by 1. Weltschutzbund and 2. Klgue Sojka.

2. . Adgourns its examination as far as it was introduced by
: ' 3 Ros Marie Bruggemann angd <. Adelhald Scheuten.

Head of Division replacing the - President of the Commission
Secretary to the Commission .

(J. RAYMOND) - | (3. E. S. FAWCEDT)
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" APPENDIX III

 FTNAL

A A a——

'DECISION OF THE COMMISSION

_AS TO THE ATMISSIBILITY -
P - Application Wo. 6959/75 -
: ‘ o ; by l. Rosemarie Briiggemann
. 1 o Aﬂelneld Scheuten
< L L "avalnst the Federal Republlc of Germany

.The . Euronean Conm1551on of Human Rights smtting in- prlvate
‘on 19 May 1976 ~the following members belng present° o

‘¥M. J. E. S. FAWC“TT Pre31dent .
" .G.  SPERDUTI, V;oe—Pr931dent e
C. A. NﬁRGAARD Second Vlce-PreSLGent
M. A, TRIANLATYLLIDES o
L. XKELLBERG _ o
B. DAVER = ‘= ==ermmeee — e
T, OPSAHL :
J. CUSTERS . ..
_J-"A. TROWEIIT
‘%, JORUNDSSON.
- R. J. DUPWY
. . G. TENEKIDES
@ 5. TRECHSEL
el . B, KIERWAWN.
N. KLECKER.

Mr. A..B. McNULTY, Seéretary to the Commission

Having regard %o ATt, 25 of theé Corvention for the
Protectlon of Human Rights and Fundamental T“ret—:‘donm,

. Hav;ng regard to the application 1ntroduced on 24 March 1975
by 1. Rosemarie Brilggemann and 2, Adelheid Scheuten ag gainst the

Federal Republic of Germany and reglmtered on 27 March 1975
under file No. 69%9/75; o

"+ Having regard to the repor+ Drovided for in Rule 40 of the
. Rules of Procedure of - tho—@ommrssion,_

HaV1ng.Qe11berated.

'ADecides.as follows: =

B i .
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THE. FACTS g

: The  facts presented‘ﬁy the Parties and appafently not in-
.dispute between them may be summarlsed as follows:-

On 18 June . 107A the cheral Diet (Bundestag) passed a .
statute (Flfth Crininal Law Reform Act, Federal Iaw Gazette I,
"p. 1297) providing for advice to be alven to prezgnant women,
and containing new provisions of the Criminel Code which read
as followus:

‘"Section 218
DR Aboftion

(1) Wnoever termlnates a pregnancy laterithan on the

hirteenth day after conception -shall be punlaaed with
imprisonment for a term not n*:ceedlng tbrec years or
a fine. -

" (2) The penalty shall be imprisonment for. a term of
between six months and five 3ears if the O“fun&e“

1. zcts agalnstrt“e-w111 of the pre ant Uoman7 or _

2. meilifanSiv causes. the risk of death or of e
serious, 1a3 3 to the healtl of the pregnant.
Woman. ' : I

The couru muy order ths superv151cn of condUﬂt (uOCthﬂ
68, subsection 1, paragraph 2). _

. . ]
(3) = If the offence is comwitted by th Drafhént'woman
herself the penaltj shell e 1mpr150nmart for a Term not .
excecding . one year or & fine. » L

‘(&) Tre attempt shall be punishable. The woman shall ™ . Y )
not be punished for attempt. - R
Section 218a

No punishment for abortion Wltflnﬁﬁyg first
Luelve veeks :

Anzabortion performcd by a physician with the
pregnant woman's consent shall not be punlshable underxr
“Section 218 if nod more than twelve weeks have élapsed
after conception,

Section 218b
abortion on specific grounds after twelve weeks

[

An abortlon performed by a physician with the . )
pregnant woman's consent after twelve weeks have elapsed
after conception -shall not be punishable. under .Section 218
if, according to the knowledge .of wedical science, y
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e l."=the termlnatlon -of - pregnancy is adv;sable in -
: ‘order to avert from the pregnant woman any
" risk to her life or risk of serious injury to
her -health, unless the’ risk can be averted in-
gsome. other way that she can reasonaoly be
-expccted to. bear, or

- mra———
R o S S p—

C D2 tqere are strcrg reasong for the: assumptlon
"7 that,ras a result of. a genetlc trait or harmful
. influence.prior to birth, the child would
- suffer from: an 1rreparable injury to his health -
.which corries so much weight that the pregnant
woman cannot be expected to continue the
E ~ .pregnancy, provided that no more tnan twenty—two
et ?a-weeks have elapsed after. conceptlon e

. : The Flft‘l Crlm:.nal Lau Reform Act hw:.ng been adopted by L
the-

majority in the Federal Diet. and published in the Federal-

Law Gazette, 193 members of the Federal Diet and the Governments_:

of five Laender applied to the Federal Constitutional Court
for proceedings to be instituted for a review of the Fifth

'Crlmlnal ‘Law Reform Act. as to 1ts ccnstltutlonallty.;~-~ g;a'

These proceedings were concluded by the d60151on of the

”Federal Cofistitutional Court of 25 February 1975 (Decisions of

the Federal Constitutional Court Vol. 39; pp. 1 et seq.) whldh
has been challenged by the appllcantu, The operative part of

this decision reads as follows:

- -
et o s, L4 rar e

- "I. SeCulOn 218 of the Crlmlnal Code as amenaed by the.
- Fifth Crininal Teiv Reform-Act of 18 June 1974
© (Federal Law Geozette I; p. 1297) is incompatible = .-
_with krticle 2, paragrdph 2, first sentence, read -
in,congunctlon with Article 1, paragroph 1, of the
Basic Law and void as far as- 1t exeupts abortlon -
from paalsnment even-if there are no reasons which-.
© = withirn the meaning of the reasons givenh for this -
" ¢ecisior - ere justifiable under the system of
' valuea 1ncorporated in the Bagic an.

' II;uPenclng the comlng inte force of -a new statute, the
following order is made in accordance with Section
. 35 of the r*ederal Constitutional Court Act:

1. Sectlon 218b and 219 of the Crlmlncl Code as’
' _ nmended by the Fifth Criminal Law Reform Act .
-of 18 June 1974 (Federal Iaw Gazette I, p. '1297)
.’ shall be applied also to ebortions performed
' wlthln the first twelve weeks after conception.

2. ~ An sbortion performed ‘by~a~physician ‘with-the-
' pregnant woman's cpnsent within the first
twelve weeks afber conception shall mot be
punishable under fectlon 218 of the Crlmlnal

P e
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~ Code 1f an unlewful ect under Sectlons 176 =
179 of the Criminal "ode was committed on the
pregnant womayn and there are strong reasons
to suggest: that the pregnancy was & result of
" the offence. - -

3 Where the pregnancy wa s termlnated by a
physicion with the pregnant womon's consent.
within the first twelve weecks after
concepntion in order to avert :from the pregnent~
'woman the risk of serious distress that cannot
be averted in any other way she might

-~ reasonably be- expected to bear, the Court may
.abstain from imposing punishment in accordance
“with SeCulon 218 of the' Grlmln al Code."

. Accordlng to' Section 31, subsectlon 2, of ‘the Federal
Constltutlonal Court Act the operative- part of the decision
under I. has the same effect as a statute. The operative pert
under I. and II.. was publlsned 1n the’ Federal Lew Gazette of
1975 Part I p. 625. . .- TR DR

"Comglalnts | : ' '-‘ '. ' If

_ The appllcetlon 1s directed agelnet the audgment of the'
-Constitutional Court,

1. The appllcantg alleﬂe a v1olat10n of Art 8,: pare. 1 of.
the Convention in that *hey are obliged either to renounce
sezunl intercourse or to apply methods of contraception of
. which they disapprove for health and other reasons or to ,
carry out a pregnan ¥ agalnst their w1ll i - " =

2. The'. eppllcants furuher allege a v1olat10n of Art 9 of
the Convention in that the judgment of the Conetltutlonel
Court was based on religious grounds.

3.' The second ﬂpnllcant further alleges a v1olat10n of - -
~ Art. 12 of the Convention in that 1lleg1t1mate children reduce ‘
. their mothers' chances to mErTYe . . .

4. Botlh applicants :1nally ellege a v1olat10n of Arts. 9 and -
11 as the Constitutional Court interfered with the separation -

of powers which they ellege to be- codlfled in tTese_Art;cles
of tne Conventlon. : C

1Y
PROCLEEDTIGS thORl Tl LOW} “SIOJ )
Tﬂe annllc“010ﬁ t“s o wwlnullv 1n"rooucen by fouw applicants
and was 07-3 October 1975 doclared inada ce:ole gy Dalasy

inoompam =le witih Ve provimions of the Uonvenhsion ratione ,
personze ax fax as 1y owan b oubmh by two of the annlicants. Its
wamination was adjormed ag-far asg it was intnoduced by- the—
remaining Lmo apnlicanvs. ke responden’ Govarmnent wewre
1nv1te~ o submlilt obmervobions on the admissidility of the

annl icaﬁion; which.were-receiveﬁ on’ l) Decgrber 1095, The
COTMeN'cs Hubmitted brr Giae anvlicants' rwepresentative weie
receivednd ?8 and A0 Januvaxy 1975, jale wiission. decided on
9. March “,7f Lo invite tIe ﬁ?TblCu bo DTEHe ﬁ%-“”ew* wesuunents on

-

aduisaibility at an omal heaning vhlc“ was neld ol 19 HJJ 1970.
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Iv

| OBSLRVATION;‘S__- memTr,D BY THE RESPONDENT GOVERNMENT ON
T‘*ﬁ‘“‘c MEER 19 5 (P‘art B "Tne Taw end Part "Motlon’f)

- B. The the Tk @

I, Questlon of 1nd1v1ouul grlevqnce and exhaustlon of
. all domeatﬂc ;emodlcu_~__, iy

e ey S e

[Tor—

1. . According to Art 25, p ra. 1, flrst sentencc, of the -
Convention only such person isg entltled to introduce an "
individual appllcatlon who cen claim to be individually the
victim of & violation of the humdn rlghts and fundamental -
freedoms guaranteed in the Convention. - In the aforementioned . -
decision the Commiss 1on, Teferring'to its consistent line of -
dec131ons, rightly vpointed .ouv that the Convention cannot.be .. IR
used o examine ih - O“ﬁLr@cuo the conformity of domestid R e
legislation with the provisions of the Convéntion.,. It is .
only wben the. application of legislation violates any of the
anpllca 's human rights and fundamental freedons guﬂr?nteed
in the- Conventlon that suchy méeasutre is subaect to a reéview
in accordance with the. Conventlone - '

T s

2. TNo. -consequences undéer crimiftal law were drawn ‘from the
" legal situation resulting from the decision.of the Federal
Constitutional Court, as far as the applicants.are concerned.
To our knovledgeﬁ tﬂc applicants were neither punished for an’
~ offence under Section 218. 6T the Criminal- Code, nor- are they
"~ involved in sriminal nrocee011 $ in which they are charged-
with such an offence. Also-in other.respects_it. is not. _
apparent that the appllcants should have to fear coucrete
disadvantages if ‘connection witii the decision 01 the Federal
Constltuilonal Court challenged by them° . :

.- In ordcr to substantlate their 1nd1v1dual grlevance tpe
applicants have confined themselves. to the argument that in’
thelr private and sexual 1life they will. have to conform to the
legal ‘situetion resulting frow the judgment of the Federsl |
Constitutional Court. Taking for granted that the applicants!
statements are correct, it cannot be inferred therefrom that
chey are individuelly. a[;gm.evoo.° It is in the nature of
generally valid leblslﬁtlon that everybody affected by. it is
obliged to Behave in such 2 mhpner that 1t is 1in. aareement
with the relevant statutory provisions.’ ‘Nor is. it an. .
extraordinary feature thet by abiding. by the statutory command
the individual addresseés of the statute should be aifected .
differently in their interests. ..In ‘this respect as: compared
with cther women in a similar 51tuatlon, ‘the .applicants are
not ar exception, Apaiy from that, the statutory commend in
the version appearing <rog the dac:.sion of the. Federal .
Constitutional Court is aimed not at a specific behaviour in v
sexual life but &t the prohibition of .abortion.. .It is, therefore,
not Justlfled to réview the" decision:in abstracto, different
from other crlmlnal leglslatlon, as %o 1its comvaﬁlblllty with
the Convention. o ’
\ ﬁ ./.
ij;
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4, As there is no individual grievance the applicants could -
. not file any domestic remedies. Consequently, the prerequisites
of Art. 26 of the Convention have not been fulfilled either.

5 In the resilt it wust, therefore, be found that the
remainder of ‘the application is incouwpatible with the :
provisions of the Convention and thus iradmissible in =~
accordance with Art. 27, para..2, and/or pcra. 3, because the .
prereguisites of Art. 25, para. 1, first sentence, and of Art. 26
of the Convention do not lie. It is only subsidiarily, in- .~
case the Commission should not follow these rpunents, That we
deal below also with The question whether The challenged - '
decision is, in abstracto, compatible with the Convention.

IT. Compatibility with Article 8 .of the Convention

1. According to Art. 8, para. 1, of tne Convention everyone .
hes the right to respect for his prlvate ané family life, his

home and His correspondence. There are no objections.to the
assumption that the arrasngement of the sexual relations as well

as family plenning come, on princple, within the sphere of

prlvate and Iamlly 11fe p“otected by Art. 8, para. 1.

2. However, the decision of the Federal Constltutlonal Court
which hes been challenged by the applicants does not interfere
with this protected sphere. As far as sexurl life is
concerned, there is notling in.the decision that might in any -
wey restrlct the freedom to arrange this sphere.: Nor does the
decision of the Federal Constitutional Court cut off the -
possibility to engage in family planning. Although it does
prohibit the teérmination of pregnancy to a larger extent than
did the statute passed by the Bundestag, it does not thereby
subject the affected persons to any restrictions in the

choice of the means for fauwily planning. Termination of
oregnancy a5 such is not an adequate or appropriate method

of ”iLLLly planning" within the- meanlng that could comply with
the claim %o respons ible acting which is expressed by this
term. - :

3. But even if we were to assume that the cecision of the
‘Federal Constitutional Court "interferes!" with the right
protected in Arv. 8, para. 1, of the Convention, there would
nevertheless be no violation of Art. 8 of the Convention as
alleged by the applicants because the "interference' would
be admissible under Art. 8, para. 2, of the Convention; for
it would, essuming it is 11 the nature oI an 1nter¢erence, be
provided by statute (ngmely based on 2 denision which hag

the force of law) and constitute a meazsure necessary in a
democratic socicty for the prevention of crime and for the
protection of the rights of others. The question to what
extent abortion should be subject to puniskment is, according
to Art. 8, para. 2, of the Convention, left to the discretion
of the Contractlng States. This alscretlor was not exercised
arbitrarily. In particular, the protection of human life on

/e
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which the' Federal Constltutlonal Court based lts audgment 1s -
not inconsistent with the objects and laims of the European
Human Rights Convention. "The rights.and. freedoms of others",
for thé protection.of which Art., 8, nara..E, of the Conventlon
makes provision, include¢ the life growing in the mother's

womb, this being independent property protected by Law. . The

_employment of means of criminal: law keeps~w1tn1n the. scope-__wm-, :

of the legislator's dischetion. The. exercise of. such '
~discretion also appears froum thé fact that the scope of the .

proftection. by criminal law varies in detall among the MembeL
States of the Counc11 of ﬂurope.-

. An, "1nterference with the private 11fe" mould be Feote L
inadmissible only if none of the grounds of. justification
mentiohed in Axt. 8, para. 2, of the "Convention, could be.
relied'onl"HOWever, this, is not‘thefcase_--as'has been shown

‘b OVe. -

4, Consequently, there 1s no v1olat10n of Art 8 of. the
Convention. : :

ITI. Violation of Artlcle 9 or 12 of the Conventlon

I. The allegatlon that the. challenged decision oI the :
Federal Constitutional Court is based on ecclesiastical dogmas,
religious concepts of values, etc., cannot justify ab. initio

the .assumption. that Art, 9 of the Convention has becn
violated. It is not apparent that the decision affects the
_exercise of the rlght torfreedon of thoughts-conscience  ——w—--
and religion which ig guaranteea in Art. 9, par. 1, of the
Conventlon. Apparently the apollcants theumselves do not mean

to say that abortion is an expression of the freedom of thought.
or conscience or a rellglous act.

2 2. Art. 12 of the Conventlon has. hot been. v1olated elther.

.Thls Article guarantees the right to marry and to found a
family. This right has obviously not been affected by the
decision of the Federal Constitubtional Court. The chances of
a person to marry, which depend on many objective and

subjective factors, are not, and cannot be UroLeCued as
human rights.. ;

IV, .Vlolatlon of the Dr1n01ple of sqparatlon of powers and of _

the. nrln01ble tlat all state authority ecmanates Lrom ‘the
people . ‘

In this respect the applicants fail to understand the
nature of modern democracy bacsed on the rule of law, and the’
nature of the separation of powers, as well as the significance
of the basic rights and human rights which, according to the -
Constitution of the Fedéial Republic of- Germany, are N0t wmrmmmm.
merely theses of a programme but directly applicable law
having priority. As such they are binding alsc on the

e
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legislature,; This pro-human-rights tendency of the Basic Law
is in accordance with the intentions of the European Human
Rights Convention.. The fzct that the Basic Law expressed that -
also the legislature is bound by the basic righte, spec1fmcally
by subaectlng the legislature in this respect to the control

by a supreme court is not inconsigtent with the tdea of tbe .
separatlon of powers, .1f properly understood,.because the ... ...
human rights are binding on each power,- ke 1eblglgu1ve,
Judicial and executlve powers.

Moreover, Art. 3 of the Protocdl to the. Human nghtg '
-Convention grants a title to participation in politics by free
" elections by secret . ballot; over and beyond this the individual
is not entitled under the Convention to a specific adjustment
of. the constitutions of the Contracting States. Arts. 9 and 11
“of the- Convention, which have been 1nvoked by the aopllcants ‘

. in this connectlon, are obviously 1vrelevant. ‘_'i'

Even if suanaards of substantlve 1aw are applled it
appears from the above observations that the. apdllcatlon is
manifestly ill-founded.

~
1

C.. Motion _
I thevefore apply '

: for the apollcatlon to be regected as 1nadm1951ble
. on the ground that it is incompatible with the - :
. provisions of, the Convention;-subsidiarily on the- .
- ground that” 1t is manlfestly ill-founded.
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COMMENTS TN REPLY SﬁL_BMITTED BY THE APPLICAMS' REPRESENTATIVE B

Y.,
'

Mhe aoﬁllcanus' comments in- reply may. bc summarlsed as
follows:-

e s e e e "o ’ e e

S

1. Natura1 persons may complaln of a v1olat10n of the
Convention vhenever there is an illegal restriction of the .
exercise oi human vlghtq and fundcuental’ freedoms. It is .
not necessary to offend against that restriction and to! be
punished. There wmust be a remedy agalnst laws of genersl

" applicatiorn (allgemeine- Gesetze) which encroach upon and
restrict legal guarentees.of a higher authority. The
applicants feel compelled either to renounce sexual .
intercourse or to aooly inconvenient contraceptlves or to'

‘:we birth to unwan ed chlldren. :

2 It cannot be said- that the appllcants 11ave fallea to
exhaust domestic remedies, because there is no rémedy open to
everybody (Populerklage), acainst decisions of the. .
Corssltutlonal Court. Such a remedy would be inconceivadle
in view of the force of lau (Gesetzerkruft) attributed to
those decisions.

3. a) The appllcanta argue under Art 8, pera. 1 of the:
Conventlon that a majority of a court cannot rule that the

citizen may not shape his private ané femily 1ife by ,. ..
interruption of pregnancy within a certain—period, which is—— -~
an 1nd1cp°nseble wmeans of fcmlly tlanning as is showil by '
Gaily D*ac+1ce. ' ‘

b) - - Sush an ;nteﬁference whlch consists in tbe
penalisation of an act which would ‘otherwisce te lawful cannot .
be considered xg in accordance with the law and necessary in

‘Ddemocrutlc society within the meanln:; of Art. 8 (2) of the
avention. Nor is it necessary for the nro»ec»loa of rights

ané freedoms of others, because "other" means clecarly born
human belngs.

In any case the aiqcretlon of the state s reutrlcted by
the notion of "democratie society'" and in particular a
plurallstlc society, which allows 1nuerfe*eﬂce with rlghts
of the personality only ac far as they are compatible with -
the convictions of all orderly and rlﬁhtmmﬂnded citizens.

Finally guch an interference is not at the disposal .
of the Constitutionel Court qnoer Azt. 6 (2) of the Convention
because courts have no power %o enact crlminal law and to
determine the extent to wkich a norm onacted formally by
the leblslative power 1is blnning B s

oS e
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4, The applicants argue under Art., 12 of the Convention
That not only the cheances to marry of unwmazrried women with
illegitimate children are gravely interfered with, but that
~also the liberty to contract marriesge is reduced because
unwanted cnllaren mlﬁlt be a consequcnce°

5._ The appllca*ts support their allegation of a violation . .
of Art. 9 of the Conventvion with the arﬂument that the
oop081tlon against interruption of pregnancy within a

certain Denlod is based on religious convictions of an
“orthodox minority which mvst not be enforced by the state.

Whereas the solution enactea by the Bundestar did not-
compel anybody %o act in a certain wey which is not compatlble
. with a conviction (Vels: anschanung), the decision of the
- Comstitutional Court prohibits all citizens to interrupt a
preginancy during the first twelve weeks, if-no speciel
indication is appllcaole, ané thereby forces all pregnant
women, including those of é&ifferent, namely "liberal",
convictions, to abide by the convictions of an'orthodox
minority. Under Axt. 9, para..2,0f the Convention,the :
applicents refer to their above submissions uncder Art. &, para. 2.

6. The espplicants further argue at length agoinst the
assumpbtion of legislative power by the judiciary, the
institution of the Federal Constitutional Couxt.and the.
validity of the Constitution (Grundgegetz) itself.,

The apn71cants iurtncr contend that neither the o
Grundgesetz nor German ordinary law suppors the pnlnc1p1esA
of equal protection of unborn and born life and of a priority
of life zmongst the values protected. hey claim one principle
of the Constltutlon, that of humanity (Menschlichkeit), which
forbids state iantverference with the intimate sphere to whlch
- the cax rjlnﬁ out of pre fﬂoﬂC" belongs.
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VI

Summgrj of the oral submissione
of the regpondent Covernmenu
1. Tae represen+at1ves of the respondent Government first
deseribed the deveWODment 0¢ uhe‘relefaﬁf"I§W“in-tHé‘Fedefﬁl'

" Republic.,: : : .

'oection 218 of the Cvlmlnal Code wnlch had been in force
~from. 1871 to June 1974 imposed in its. wording a criminal '
penalty on every interruption of pregnancy. An exception was
made, however, for cases of a medical 1rdlcat1on concernlng s
health ancd life of the movhe*._

' Section 218 of tie ‘lith Criminal Tew Reform Act of
_June 1974-maintained the penalty in priaciple., It was, however,
ynot appliceble to any interr ruption of pregnancy carried out
by a doctor with the couasent of the mother and within 12 weeks
after conception. (FrlstenTOSLng) (Section 218a). Only at '
the later stages Special reasons were required -in' order to
Justify. an interruption of pregnancy. The above Act prov1ded
further for advice to be given to the preznant woman which
takes account of the situation in which she flnds herself and
nelps to protect the unborn life.

Tn the audgmeru of 25 February 1975 the- Tederal Const1tut10n31
Court declared- Section 218z null znd void insofar as it exempted
interruptions of. pregnarcy even if there were-no reasgons whlch
are justifiable under the system of values 1ncorporated in the .
Dasic Law.. At the sane time the Court ordered prOV1sionally,

i.e. for the time untll new law would enter into force, that
from. “hc moment of implantetion: - an interruption of pregnancy
was Jjustified only it snec::.a'I reaoons (1ndlcat10ns) were
appllcable.'

\.  In the meantlme & new law, the Fif'teenth Crlmlnal Law Relform
Act, had been pae ed by the legiclative bodies and was to bée: ‘
promulgated and %o cone into fo*ce in June 1976, This Act.
1ncorporated the follomlng pr14 1p1e .

a) Acts of.whlch the' .effects occur before imnlantatlon of the
- fertilised egg are Jecmed not to be 1nterruptlons of

.pregnanCJ CE e T Coe R

b) TFor the foLlow;nh stage a pepalty was imposed in prlnciple
.. by Section 218. There was; however, a personal exemption
of the pregnant. wonan for an interruption of pregnancy.
not justified by an indication which was carried out by a

doctor within 22 weeks and afier sooial and medical

consultation., This did not imply a—justification ox- .
--affect the punishability of the doctor or .other persons

involved. DIven if the interruption was not performed

by a doctor, the court was empowered to impose no

sentence if the p%e”ﬂanu women was in a specizal emerwency

which 'did not amount to an indication. ,

D/I



c)

A:a)l

doctor who must not be the ope*atlng doctor..

e

| )

There were soe01al'pvovisibns'ensuring a responsible
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Section 218(a) describes an overlapping medical-

‘soclal indication, with which cases are put on a par

in which & child gravely damaged in his health is
.expected, or the pregnancy was imposed by a crime or if
the woman wee in grave dlstress which allowed no other

.solutlon.

B L . , s rtnas P e L TR o ben i
it . ¥ X \

Section 219 peridéa'fu**her for a preceding consultatlpn
and a written certificate of indication established by

Section 218(b) para. 2. prov1ded that -the persons
authorised to be consulted had to show . that they were
sufficiently 'informed. - The cohsultation was %0 help’
the pregnant woman to make her own decision, and a
plurality . of persons who could be consulted was to ensure
that the- pregnant woman found .2 person.in whom she could ’.
have confidence. It was mot found possible to establish ~
an exhaustive catalogue’ of subjects which must be ‘
covered by the comsultation. ‘It should, however,
cover the indications contained:in Sectlon 218"

.and the public and private assistance aveilable 1n

particular for continuing the pregnancy and for mother
and child (Section 218 (a), para. 1)._: :

As Lo the ce"hlflca s - of 1nu1catlon, the repvesenuatlves
of the Pederal Government stressed that the doctor was
not deciding,but only applying a decision contained in
the law. The certificate wes not ‘biAding on’ the ' o
operatinf; Goctor, i.e. even if it stated that t B -
reasons put Forpava by the ‘pregnant woman 4&id nOu ' ’
amount to an indicatbtion, the operating doctor could
arrive at.a different conclugion. The justification did -
not dopend on a formal statement but on the existence B
of an lnc.lcat:r_on. o o o . ‘ : ,,.

assessment by doctors. There was, however, no

direct conurol of doctors. The duty of the doctow
under Art. & of the Iifth Criwminal Law Reform Act to
ceport quarterly to. the Federal Statistics Office the

" number of interruptions and the indications applied

served only for statistical purposes. Debvection and
nrosecutlion of wnlairful 1n+c rruptions cepanded therefore
largely on denouncement and. was further impeded by the
3roiesolonal Giscretion incumbent on dOCuOTS.

Interruovmon may only be per rformed in cllnlcs oxr in
institutions with a uoe01al licence. - :

an AT . M g e w1 A= - PRFTSTEIN
. . - -
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The representatives of the Pederal Governumeat further. |

explained the ﬂwtuatlor concer nlno abortions veriormed

abroad. As far as the ‘prectice of 1nterrupt10ns of
pregnancy vas more liberal abroad, perhaps in Tae United
Kingdou, *her cexisted a benueﬁcy of evaglon walcn existed
similarly in - "e Ffield of L*L.o e
Tne Pifth Criminal Taw Reform Act as well' " the
Judgmenu o the Constitutionzl Couri and the new la"ue¢wpa
however, tn avoid discrimination between those o wewe
able to go ahroal fox aix interxuption of presnancy an( those
who were.aob; in that any: women who had wvalid eauonc could.
obtain an interruption.of pre: inancy’ 1 rvespect'"e of-: '
financial Tes0Urces. )
As to the UunlSth"*lLV'O:' avoirtions perforumed ao*oad
Section 5 HNo. 9 of the ¢ld ur*ﬁlnal Code provided:that an
ebortion coumitted abroal can be prosecuted in the
Federal Republic even. thouph. it is not punishable where 1t
was’ commlttec ﬁvOVLQec_uaau‘the“offenuer was German. and
there °XlatEL no 1nc*caulona ' L ' :

Iz uhe'e existed an incication, " the ﬁreoran, wonan
was exempved fionm anlshmonu for the mere failire to undergo
the procecduwe; accessories acting from the Federal Renublic,:
however, could be punluaeq. ' T

i > s ben g

2. ~quf%6“théuQLﬂstlon Thether the appl*canuu could claim

to be victinms uxth¢n tae meaninzg of Art, 25 of the Convenvion,
the representativeg 0x the Federal Governmen: recalled +ha

the operative pax b of the. Uuag1euu ‘of the Constituvional *

Court had ifowce of 1aw 2nd that the ‘enactment of 2 utauute,

- Gid usually not Ln uSGlf cause an ybody to be a victiu.

There ml”PL be ex coﬁtion Te Coumission, 'bovever,
required an act'uo e aonlleo uo & person before such &
person c¢ould bxinpian apollcaLlon._ The applicants, nowever
clalmed -ngithesn to be n*e”nanu noxr to have bea p*osecuted :

"

Tom abortlon._; ] — o g ' L

He re¢e“reu to the Ccmmission Gecision of 19GL
concerning the Noryerian abortion le rislation ano to the
juégmens of the United Sta atues uupreme Count oif 22 January
1973 (Doe ané Roe v. Wade) wiich ¢id not accent that such . -
an indiwvect _nte“fe“en L] coas+1tuted.aa acivual case on issue,

A,sumin@? finallv that- the applicants had b2en in a

position to claim ©0 be! victims, they were no loa.cr, .becavse

uﬁe new law exemptel Tiie preznent woman who had obualneo the
ecessary consultatcion and meclca7 treatmenL,.even if 'no '
1nolcau10n vas aupl*cab;eg - . _ .

.



5. 1. .48 to thn qyestlon whether the appllcatlon was,
manlfestly ill-fbunded the representatives of the Fedexal .
Government stiessed that there was & ‘connection oetween o
the right to private life and the.right to 1life, in particular
~in the . context of interruption of Drcanancy. In a conflict
of both rlﬂht’ the latter prevailed. |
- [P - et adasr
_ o : "V- ﬁ% S -
Tbls was eviden . in the case of born ll;e aS"s
shown by the'duty to glve assis uanﬂe in an. eme"'ency.

s ‘ e

-

t. 2, para. 1, first sen terce, in connectlon with
Ars. 1, para. 1 of the Basic Law, however, was also apnllcable-_
to human- life belowe birth. This was confirmed by the . ‘
judguent. of the Constitutional Court -according to which no®
only state interferences with developing life were 3*0a1b1+ed
but even a duly was 1mposeﬁ on the state to protect and S
further such life. ' _ S ! o .

The Constluuulonal Cou:* foundé that llfe in the sense of
. the historic existence of a human individual existed accorcn.nu
to ascertaims G biological and nhysiological kmowledj ;e at

least as 1rom the fourmeenuh oLy after conception. -

It ‘then had in mind the nrocess and the chances of life
1ncorporatea in uhe embryo. ' '

This ¢id, ;oweve;, nos clude ¢est ictions of the ‘
protection of t“e Lnborn l:bfe«gianc" u:i.si;wcuons Lrow. ’me aom .
ll.Le- B . .

Tne de0131ve 1°sue accordln‘ o the Juggmenu was waetaer
the pregnont woman wasg in a nor mal situation o whether tiaere
were cirmcumstances or: burdens considerably beyond. the normal
measure. JIn the latvter case it was asked whal could be :
expectel from her. ; ' S

He left open the question whether the protection under:
Art. 2 of the Convev“lon extended Yo unborn life (which waS'.
denied by the Austrian Constitutional Court on 1l October 1974),
és the Convention did not exclude more extensive SYSueUS of
nrotection of human rignts. It resulted from Art. €0 of .the
 Convention that such a'protec ;ion was not aerogato by the
Coaventlon. :

It was even in. uhe 1nte" ot of uhe Con?eﬁtion that the
protection of human rlguts was extended as fai-as possible.

The relevance of tie legal situation under tae natienal
constitution was. supported by a dictum of the U.S5- Svo reme
Court which had- basgc.lus .Gecision, onathe-p¢1n01nle FRAT e -
the embryo cannot be consideréd as a pergon undex tbe .
14th amendments.

e
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ii, The r@ﬂ“esenuaulve¢ of the rederal Gove;nLenu relleo
further on Arnu, (2) of the Convention. They “e&erLed 0o
differences of opinion onbween the United uuates and Iurope
anc. even amongst the High Coatracting Parties. such as Sweden
ané Ireland as to the navtchlurs of interferences wit
privete life in the field o&f 1nterrupt10n of DIegnancy.

- Whilst There .was no vaiform-uxizht to.respect. iox private . ...~

ané fewmilr life, Art. 8 of the Convention protected only a
minimun Suanda=d saich was manluestly hot violated. by the
aucrmeru of the COﬂuultU tional. Couxt. A detailed abullcatlon.

of Axt. & (°) of the. Con’enulon uas given only ag an

auxllla:y gr"umenu.

mhu-”enercl conﬁlulon That an 1ntew1erence must bu in
ucco“dance vith the law wes saulaflec because the Jjudgment -
of the CoassltLtlonal Court had force of law. Az to.the |
further reqrirement of necesSity the representatives of the’
Federal Govérnment .claimed. bhe »isht to rely on national
criteria in hé l;gnE'OI ciffevent condltlona wrevailing in

the countries. . There miight Dé no necessity if a measure
serves in ac% a different purpose (détournement de nouv01r)
or if there wes no weal danger or if intexrferences were out

of proportion or avbitrary. Neither of thecge QOSSlbllluleS-
hovwever, apnlied. IHe relexrred 1n this connection to &
probibition of centraceptives compared to wiich the
rohibition of aboxrvions vas a very different matter.

‘The nece 581ty wéé ~v“tﬁeﬂ'not eﬁciuded'by the lov nﬁmﬁer1

of convictions for aborvion..-.Wnilst. the-argument of the low.-
nunber- 0¢ convictions - could equally be ‘used with regard o |

‘other oflences.such ags thels, the Teclglator was GntlulEU

to use ouaer'crlteLla.

T&e ropre entauwves of the ¢ederal Governmonu Turitier

.- maintained that the 3001°ﬁ3 in the Federal Ri»ublic was. a -

-

democratic sociebty with o democravic constitution. Thic was
not excluded by the _co ""ol of legislative decisions by the

Constitutional Court, becau ¢ even the maaorl*" WaE boung by"'

the conSuﬂtutlon.

The representatlves of 'he'Federal'Gove*nmenua ﬁefe;red
to each of the particular frouncs o?vlnter;e rence cmnualne&
in Art. 8 (2) of.the Convention.

a) -.The 1nue“”erenco wags nécessazy Lor the n“ocec 1on of |
- the rizhts and frec? oms'o?‘othe“s in tHe light of the
protection accorded by e constitutional ordexr of the
Federal Republic to the unborn life which oxieted more
or lgss in ' all meuwber count“ies. B i followef gﬂa* the
unborn child was covered by the notion of "others" in.
Art. 8 (2) of the Conment;on. Thls_wauﬁcon-lrmec DF
the protection of the unborn child in the law of torts

‘and in the law of mucce sion. There were diflferences

o



b)

d)

' =50 -.“

’betwee1 uhe membe*.stames wh1ch exlstec aowewe”'

also concerning the rights. and freedoms of children

“and adolescents and the restriction of the »rivate

sphere of parents and other adults as e.x. ik the
field of the protection of minors from sexual acis.
Despite all these Gifferences there eantec a

'ﬂ-p*oceCtlon of the 3'1vate sphere.’ ';'“ e

The "o“otcctlon of . morals" was quoted maiﬁly in oxder .
to shov “Le influence of moral.ideas on the national
laws and the resulting &ifferences such as in the

law of divorce, the punishability of adultery and of
sexual acts be tween velauives or between men.

If the 1egislatdr of a member countryA“eagonublv
Cecided trat cexrtain acts such as interruption.of
pregnancy must be punishable lest the boundary between
right and rona was v1olﬁueu in -the moral conscience

of the pohulation ané the dengerous conclusion Irom the

absence ol sanction to permission was dravm, thils

-had to be : eopectea in the interpretation ol the.
' Convenulor. IR v ‘

Interferences Tfor the "protéction of health" vere

elloved not only fox the protection of the health _
of otchers, but also for the prOueCthH of “The healil
of the very pexson claining his right to pxiva+e life,
as in the case of restriction of accesgs Lo dxuns:
Many. counbrles which: peruitted interruntions of
pregnancy in. certain cases xequired for the same ‘
reason the consulua ;ion of & coctow. Albthoupn this
misght alx eady be considered as an ihterference with
the woman's privete sphere, it was not the opinion of
the T*‘edeJal Goverrmeﬁu tha* she should be Tree To '
CﬂOOoe any mec.-nun_ .

AYl laws permittin" 1nue~ruptlon of: pregnancy and in
particular-the Miench one GLd nov-accept abortion as

a meansz oL birth control., There were no blaplnﬂ'
Crite“la 1n Azt. 8 (2) of the Convention as o - he
stoge oo vreonanpy at which the. protection of the
woman's health became necessary. Social, medicel and -
other conaltﬂone might permit different solvulonu.

Any “ULOE, however , whick nrovided for such &-

-protection at.an e°“1" stage coula not be consmaered

t0.be arbitraxy.

The protec sion of c“ime was not & decieive £agyen,

L)
It sexved, however, to shou tbau congiderabl ¢ifrerencesg
existed between the ‘crininal laws of member countx 1es,

-which -influenced the field of private life.

o/

\.—’
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VII_
Summarv of the o*al subm1531ons

of the anﬁllcants

The - representat1ve~for_the uppllcants,cnnienﬂap tha _“E@__mw,“

cattitude of %he Pederal Government was contradictory in th at

it first ‘nad enactel the rlhtn Criminal Law Reform' Act S

- containing the three--months' solutiod and now defended &

System oi indications. He malnualned fu:they that the new
2w was only a disguised three-months' solution. XHe ¢id not

consicder that the au€~menu of the United States Supreme
-Court was relevant, .as the United States had not signed the
-Conrentlon. ‘He claimed, however, that there was a tegdency :
-in Furope towards The %three--months' solution anc he referred

o the discussions in Italy and to the judgment of the Co
Austrian Constitubtionsl Court of 11 April 1974. ‘He &id no%
accept the argument that the Convention was ravirfied UluhOUq
reservatlon by countries in which interruptions oI ;
pregnancy uere allowed only 1f an indication agol_ed.'f

He submitted that uJe apn cant° could clalm to be
victims of a violation of the Convention by he Juawment of .
the Federagl Constitutional Cou:', because hey were facec
with.the. alternative either to renounce sexual intercourse ox
to use contraceptives which :”cy ¢id. not want to usc foxr
medical or othex reasons oxr %o carry out an evenbtual

pregnancy. a ainst Luo¥h~Wllkw- They could_noumoe“exnectedmmmm*w_;g
to undergo - a criminal nrocedu:e and: punlshmen before they. .
can b:.:.n° an gpnllcaulon.' . Qe : : :

The apnllcant ;ndeLstooa amlly plannln -to be a mauter
of orivate life ‘within the meaning of Ant. 8 of the conventlon._

As To the situction created by the judvmePL'o__Lhe
Constitutional- Court 6 they felt that the prohibition of
interruption of vren naqcy U;lch forced them to cqrry out an
eventual prernancy under the threat of a c:r.u-a.:.r;.&"l s"nctlon
unéuly 1n11uencea their private life..

As to the situation unae: the new law he maintained that'

- there wag a violation »% Ary.. 8 6f the Convention in ithat

interruption of presnancy remained in principle en -offence
ané could only be justlzle@.by.the observance oI. n“ocehu“al
p#ov1s¢on° an? by the e"1 'i:ez:w.e-cyP an indication.

The mere Obllqa“iOﬁ %0 conﬂult e &ocﬁor who and tae
QL&SI -Judicial Dower.to decide- mnether or not thers was en
indication, uonSultLuOU a uﬁgve inverference. with 3r ivate life: :
The system of 1n¢;caulopqorescr1bea-by Lhen00n5~lukt10“ﬂlmmwnumm_u
Court was in uho submis sions of the applicents' reprecentative

oS
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further contrary to Art. 9 of the Convention. in thet it
obliged. the applicants to abide by certain religious
moral principles. These cunrigtied prlnclples were no ‘longer
valid in an overpopulated world the futuie .of valch was
not- secured and in xhlch it night. bve. betue not to e vorn
‘than to .be boun.. PN “.m\." —
The apolﬂcants “epresenuat ve also rel"ea on .the elemenu'
of discrimination under A-u. 14 of the Convention whlch
consisted in the fact thar & wealtny per son coulé-eagily .
evade Tthe prohibition of interruptvion of preznancy vnll*"'
the effects of tThe vrohibition Joulc come comm aore heaully
on a pooi-person. : . .

R VLIRS

A comparison with the pr 1cﬂ of- drugs and ox theit
was inadnissible in the matter of interruplion ol pregnancy
and private llﬁe° " C :

Snegklng for the fivst annllcant who'is not warried,
e finally submitted that the U“Ohlblblcn o intevruption of
pregnancy resultecd in a violation of Art. 12 of %he
Convention in that -an unwanced illegitimate cbllc vioule
"reduce consider bly hex chanceu to marxy. '

THE TAW

Sh k. G,

- mrn et e v f e . [ S

1.. The apollcantﬂ comgla in uhat Lnéer the law in force in
the Federal Republic of Germany concerning interruption of
pregnancy they must eitherx renounce seyual intercourse or.
use contraceptlve measures oI run he risii of unudntec
01¢3bv1n5._ : . : ‘

Thev take ‘the v1ew that ths is uhe repLTt of the
jucrment of the Federal Constitutional Court of 25 February
1C75 which declared Section 218 of the“Criminal Code, as -
anended by the Fifth Criminal Law Reform Act, aunll and void.

This Section provided that abortion, performed in the
~first twelve weeks of pregnency by a doctor and with the
consenv of the movhei, shall not constitute a punishable
offence. ~The Courtv macde a provigional order oeno¢no ne
coming invto force of a new scatutn .

2. "In the meantlme, the Federal Parllamenu hag’ acooted
a new azmendment, the Fifteenth Criminal ILaw ReLorm,Agt
base@ on the dec151on of the Federal Constituitional C@uft,
t 1s foreseen that this amendmeni will be prx omul;a sed and-
-enuer into force in June 1970._ L g . T
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‘%, . Under Article 25 {1) of the Convention only the’

viectin of 2n alleged viclation of the Conventlon nay
brl 3 an E“DllCOulon.

" -Vnen aeallnﬁ w1t an apoﬂlcatlon introdiiced in 1960
by a men wno couolalned of- o Ilorwegian statute nermitting:.
interruntion: of oregnancv;under ce»taln_congltlnnu, the
Commission hat nheld thet the applicant, who declarel. that

pmssmr e e

he acted in the idtersst of third personu, could not c1alm’

to be himself the vietim of a violation of The :
Convention an€ tha’ it could not examine in avsiracto -

- the compatibility of a stasute with the Conventlon

(Agpllcaclon o. 8f7/FO Coll. 6, p. )b)

£, The BOﬁ,lCEnLS hhve not heLe claimed. to be’ p“e"nant
o SO have beeﬁ refusel an interruntion of pregrancy, o

- to bave been JIOSCCUued for unlawi ul abortwonq_

However"cney clalm‘that_plesnancy and its intex rvﬁtzon

ave a pexrt of private life, and that The legal "c”ulaulon
of abOﬁtlon L8 an 1nue:xenu10n in tnat n*lvate llfe.

. The Commlsolon considers that pregneancy and the
1nuerrupulon or pregnancy are part of nrivate life, and
also in cervain circumstances of famlly life. I¢v fuxther
considers that “ewpecu fox private life "comprises also,
to a certain degree, the ight Tto establish ‘and to & VGlop

relationehins with oth;- human beings, especially in tue.
~em0u10nal field, for the-cevelon ment—ané—auﬁillaenu Of ~
-one S own: Je:nonalluy" Leuﬁ51on on Application No. 6825/74

A "'alnst Aceland, @nd that therefore sevual 1i%e 13 also
pary of private 11¢e- and in particular that legel . .
;egulaulon of evortion is an inbtervention 1n private. life

.which may or may nobt be jus tlllea under Arti cle 8 (2).

_ Uons equenalv the Commzsulon concludes . unat th
_uvpllcat .on is not incompotible with the Conventioan eand
that the applicants are ouul*led uncer Article 25 te
cldaim To be viciims of a2 breavh of -the Conveﬂu¢0n-.

6. The situation of which tae applicants complain was
created by %he Judgment of the Federal Constitutional
Court of 25 “ﬂovva’v 1975, against which there ig no '
ﬁvmecy uncer Gelaan law. . b

nasumln however, Luat ths six montL u11e~11m1u’

SO

consained in Amtche 26 o the Convention 1s'appllcab1e to

an aprlicetion (irected against a Jegislauive gituaebion

;esultlnq from a judgment oi' a constitutional jurisdietionm,

it can De nabed that the present application was
invroduced on 24 March. 1975, i.e. lessmmhanwsmmnmonuas

Vamnppr L -

alter %he Judgmenu concerned. X% follows thet the anplication

cannot be : edeCuOu for one of the reasons meauloned in

/.



7. The Commls sion, having excuined the observations of the
.epplicants and the respondent Government, finds that the
application is no% man1¢05ulv i1l--founded, since it raises
igsues under A‘tlcle 8 of the Convention and in »narticulawr

the quesvion vhether the intvexvention in their private life;

of which. the adpplicants ‘corndlain, 1q jus titiable. - Taese === -
"issues are of a complexity anl. imnortance which. “eqv*“e a
consideravion. 0¢ uJe pol¢cau10n on its mev:ts.‘

8. One of the anplicants has ngo allered ‘a violation of
Airticle 12 of the ConV ntion in that beiny unmarzied she
could by unwantel notherhool suffer an inte:LeLence wlch _
hexr chances to marry. The appiicants have  furthew inyoked
LxGicle 92 vhich guarantees Lhe ireecom of thoulint _
conscience and religion, of Article 11 wh1“h cuasn antees- the .
resCon of association, and Article 14 which pronibits

alscrlmlnatlon in the enaoyment 0¢ *he :lghus and freecdoms
set foxth ln the Conventlon.

Having cecided to submit the application %o an
examination of the merits, the Comalssion did not find iv
necessary to 0301ce upon these further allevations at the-
present stage. o ‘

Por these reasong, the Coumission

DF@TARES‘;?%,AP LICAZION ADHISSIBLE

- o.

For the Socwetary to the Coumission  President of the Commission

(J. RAYMOND) . S0 7 (J.E.S. TAWCETT)

,_.,
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Appendix V.

ABOR“ION LAWS -IN EUROPE .

I. Austrla

B In Austrla 1nterruptlon of pregnancy is regulated in
Arts. 96 %o 98‘of the new Penal Code of 1974 which entered.

- into force on 4 January 1975 Accordingto~ Art"97 (1)"an“”“""“‘
‘interruption of pregnancy is not. punlshabTe . S

a) when performed by a doctor (2) after medlcal con-
' sultation and. within the first three months from ...
© - the beginning of pregnancy (%) (trme llmltation, RO
a"erstenlosung”) (4) . ‘ )

b) - when cerrled out by a doctor in order to avord 8

gerious danger (5.) to the life or a severe injury

to the physical or mental health of the pregnant .
woman which cannot otherwise be prevented, or if [ .
-there is a serious danger that the child may 'be
-mentally or physically seriously defeotlve, 01

if the pregnant woman was under eightéen-years of
age or was under guardianship (“unmundlg"g at the -
'tlme of fecundatlon' :

¢) when: thc p“ecnanoy is' termlnated in order o .
© ' save the pregnant woman's life from dn  immediate
and not otherwise avoidable ‘danger and’ medlcal

‘ h91n has not been ava 21lable-in time,

B ] [P . em———— ....»--.......,.r,. P

2. . The social indication is not reoognlsed in Austrian

law as a ground for abortion, nor is that part of the -
ethical indication which concerns pregnancy reoultlng
from indécent assault or incest» Avortions’ carried out.

"in such casés after the end of the third month of

pregnancy are ounﬂshable under “rt 96 of the Penal

s
¥

. (1) -~ Not necessarlly in. 4 hospltal eee;Foreéger-Serinigf"

:Strafgesetzbuch 1975, p.141.

(2) Tot necessarily a gyneeccologist, see ibid.

(3) The pregnancy is considered to begin with the nidation,
Foregger-Serlnl, loc. c¢it., p. 139.

{4) . The Austrian Parliament has recently been geized by a p@pulgp

initiative (Volksbegehren) to repeal this clause,

(5) . An ex1st1ng danger which- cannot otherwise beﬁprevented-—-mnn
Foregger-Serini, loc.cit., p. 142, .

(65' Ibid.

o
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e

with the Austrian Constitution anghjL European
Convention on Human R;ghts -

" 2. The oomp_jlbxlitx_of the AQ§t“lm ﬂn, tenlosung"

3. . In adecision of 11 October 1974 (1) £he Auetrian ‘
Constitutional Court, séized by the Land Government f _
Salzburg, ruled that the,.!TFristenldsung!l.in.Art...(97)(1) S—
of the Penal Code was compatible both with the Austrian :
gonﬁzltution and with the European- Convention on Human :

Ll'c' s-' . .

The Pegional Government had meintained that this pro-
vision violated the Austrian Constitution, in partlcular o
the right to life and the principle of equality, and Arts. 2, ..
8 and 12 of the European Convention on Human- nghts, which
in Avstria has ~the rank of- constltutlonal law.

4. .. With regard to the alleged right to- 11fe under
Mconstitutional law based on treaties” the Court stated |
that such ‘a right could, if it existed, protect the indi- .
vidual only against interferences by the State. The Court
found that an interruption of prcgnancy dld not oonstltute
such an interference. — :

45, The Court further held that uhe 1mpun1ty of abortion
during the first three months of pre%nano» did not violate
the principle of equelity - 'as the distinction made by the

| leglslator between abortions before and after the end of the.
third month ‘was not arbltrary.. The Court.noted.in-.this con-..
nection that 1nuerruptlone of. pregnancg were considered to
be more dangeérous to the heal h of the mothcr if porformed
after the third month 5 - :

6. The Court flnally held that the three months' clause
in Art. 97 (1) of the Code did. not violate Arts..2, 8 or 12
of the Conven%ion. The Court oon81d01ed ‘ ,

- that it was clear fron the text of Art. 2 thet this prou
~ vision did- not protect the life of the unborn child; and

- . that nelther Art 8 nor Art. 12 obliged the natlonal
legislator %o penalise abortions. The impunity of early
abortions under Art. 97 (1) of the Code therefore -did not -
‘V1olate either provxs;on. ‘ , .

°/f

e et A i B el

(1) EuGRZ (“uropalsche Grundrechte Zeitschrift), 4975,
p. T4,

' U e g 6y et Bk O e Lt o LE PR T TRty T whri s P T
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II' Belgium

o,
7. In Belglum, ‘abortion is dealt Wlth in Arts 3”8 to 353 0of the
Penal Code. According to these provisions an interruption of
- pregnancy is an illegal act and no. exception is expressly provided.
for.  However, an abortion is considered as justified if-carried
out in order to save the life of the mother. This exception, based
on the preparatory. works, has on various occasions been confirmed - by
the Belgian courts (). . SO b . o .

8., In 1974 a Natlonal Comm1551on for Ethlcal Problems was set up by
the Government with the, task of formulating an oplnlon as to the use
of contraceptlves, the problem of abortion and the review of the
provisions in the Penal Code regarding abortion. The Commission's
Report (2) was adopted on 4 May 1976 by 13 of its‘25 members (3).

9. This majority states as its general object "the maximum reduction

of the number of abortions, whether clandestine or not"™ - an object
which, in their view, cannot be achieved by making abortion legal but.

only by dealing with the causes of abortion (4). Interruptions of

pregnancy should not be.used as an instrument of demographic policy,

\ be it in a restrictive or permissible sense (5), and reform should

' inter alia aim at ellmlnatlng social inequalities between women as

regards :access to abortion without risking adverse medical and legal

. consequences (6). Abortion must be an exception, not a rule.  Regard
must be had not only to the situation of the woman but also to the

existence of the foetus, and only very serious circumstances,. not. .

81mply personal convenience, could be taken into.consideration .as
indications for abortion (7). - ' ; - :

10 The Report does not suggest a system of precise 1nd1cat10ns whlch

" could justify abortion. It finds that one specific indication

rarely corresponds to the complex situation ("living conditions™) of

a woman seeking abortion and that any system of indications would be

open to very different interpretations in practice (8). It
consequently proposes the follow1ng "ba51c pr1nc1p1e" (9):

MAn 1nterruptlon of pregnancy carrled out when there exists a set
" of circumstances of a nature that would seriously and durably
threaten the living conditions of the womarn does not constitute
either a crime or an offence.. . The’ appre01at10n of each individual
situation is' based on a global evaluation in which the somatiec,
psychologlc and social elements must be taken into consideration.
These various aspects are furthermore comprlsed in the present
notlon of health." .
‘ : ,/;

(1) Revue trimestrielle de Dr01t Annales de drolt H Tome XXXI
"1971, p. 411,
(2) "Prop051t10n relative a 1'1nuerrupt10n de grossesse dans le
:cadre -d'une politique de parente responsable", Brussels 1976.
{3) See p.- 1 (last para.) of the Report. Although expressing different
views in other. respects, both 'the majority and the minority
condemned a total freedom of abortion.
P. 31 {(para. 138).
P. 33 (para. 140)..
P. 33 (paras. 142-143),
P. 34 (para. 147) S L _
Pp. 34-35 (paras.. 148~ 158) in this.conneéction, the notion of"healtr
is also discussed. ' _ ' ‘
Pp. 41-43 (para. 182).

A. PN TN, SN T
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rThe declslon as to abortlon shall be taken JOlntly by the woman

and the doctor after having been 1nformed by a team from the,

. adv1sory serv1ce (1) 2 i

11. The Report stresses the 1mportance of the use of contraceptlves

and of alternative solutions that would make it possible to reduce

to the largest possible extent the motives for abortion. . It |

proposes to build up a, "reTeptlon structure’ :(une .structure d'acceuil)

that would provide a womarn' demandlng abortlon with the necessary -

1nformat10n and help.  -Education should furthermore be used as

© .a means of reducing the. number of abortions and of developlng a-
respon31ble parenthood (2) : :

. I cyprus

12. The present leglslatlon contains. a system of 1nd1cat10ns
it appears that, besides the medical, eugenlc and ethical
indications, also the social indication is recognlsed as a
valld ground for 1nterrupt1ng a pregnancy (3) :

’ iIV;“ Denmark

13~ A new Act on 1nterrupt10n of pregnancy was adopted in Denmark g
on 13 June 1973 and entered into force on 1 October 1973. It
is more llberal than the earller leglslatlon of 1970._ o :

14, According to the new law .a woman re31d1ng in Denmark has .
-the right to have her pregnancy termlnated prov1ded that the
abortion can take place! befdre the end of" the ‘twelfth week of
pregnancy (Art. 1). . -The request for abortlon shall be addressed
to a doctor or a maternlty assistance.clinic.:  No particular
authorlsatlon is required during this period but, if the request
is made to a doctor, the woman must be informed. about the means of
assistance avallable after the birthof-.a child.* " If the request
" is addressed to a maternity. assistance . cllnlc, the said information ga
shall be given to-the woman if she so wishes. . She must further- {"
. more always be’ 1nformed of the character of the: surglcal inter-
vention, its direct consequences -and the- rlsks which. may be
presumed oonnected therewlth (Art. 8). : . _

=

is. After the end of the twelve week period a pregnancy may
be interrupted without authorisation if this Is considered
. necessary to-avoid a danger to. .the woman's life or a serious
_impairment of her phsyical and.mental health, and provided that
this danger is exclusively or mainly of a medlcal nature (Art. 2).
A woman residing in Dénmark can furthermore obtain authorisation
for abortion after twelve weeks of pregnancy if one of the
follow1ng prerequlsltes is fulfllled ,

./

(1) “Para. 200. e S R
(2) Paras. 185 et seq. l : ' :

(3) See the German Government's observatlons of 6 December 1976 on
- ‘the merits of the present application, pp. 41, 43.
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1. The lemislation o .
“16. The Act No, 75-17 of 17 Jenuwary 1975 on intentional

.~ interruption of pregnancy partially suspended for a period of
five years the application of Art., 317 of the French Penal

_ abortion.
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(1) 1if the pregnancy, birth -or care of the child would
. impair the woman's physical or mental health;

(2) if the pregnancy is the result of a criminal
_ act mentioned in Axrt. 210 or Arts.. 216 - 224 of
the Penal Code (l.e. incest, indecent -assault, etc.);.

(3). if there is a denger that the child would suffer
T from a seriousTphysical ormemtaliliness due—to -
hereditary predispositions or lesion or illness of
‘the foetus; . _ - : '

(4 1if the woman bj feason-of.physicél or mental illness
.77 or mental deficiency is incapable of providing for
the child in a satisfacétory manner; '

- (58} . if the woman on grouﬁdé of her youth or'iﬁﬁaturity is
not capable of providing for the .child in a
satisfactory manner or, finally, - °

(6) 1if the pregnency, birth or care of the child may be

, supposed to involve a serious burden for the woman
which cannot be avoided in some other way, having
regard to the woman, thé maintenance of the home and
the care of the other children of the family., In
judging this, consideration must be given to the
age of the woman, her work-load and other personal
conditions as well as to the family's housing, economy .
and health conditions (Art. 3(1), 1 - 6). - :

- ~However, an interruption of pregnancy may—in- these—cases

‘énly be authorised if the conditions underlying the request are
-of such importance that it is justified to. expose the woman to
. the increasing risl to her health involved in the operation

(art. 3 (2) ).

. A comsultative board can approve a request for abortion
in cases falling under Arts., 1 and 3 of the Act even if the

woman concerned is not residing in Denmark provided, howevers_
[ ]

that she has a _particular attachment. to the couhtry (Art; 7

V. France .

Code (Art. 2 of the Act). which provides for the punishment of
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17. This new Act amended the provisione of the Publio Health
Code to ‘the effect that a pregnent woman whose conditions
place her in a situation of distress can now request a doctor.
to terminate her pregnancy. However, the intervention must
take place before the end of the tenth week of pregnancy. The
wotlon must be informed about.the medical risks of sbortion end
about the means of assistance.which are.available.to_ her during,

regnanoy and would 'be available after the birth of a child

(Arte, 3 end 4 of the Act). o , _

18. An interruption ol uregu;ncy may also be carrled out for
‘therapeutic reasons at any %ime, provided thet two doctors {1)
oertlfy, after examination and diccussion'

2) +hat the continuance of the pregrancy would .
: seriously Jeoparalwe the pealth of the woman; _or

b) . that tnere is a st‘vong probabllitv that the chlld _ - .
- would be affected hg o perticularly serious disease '
. which at the tlme of dlugn051s is Pnown to-be
o 1ncurable. : .

2. The oompatlbllltj of the Act on inteptional
Titerruption of pfegnenocy With the Trench. Constitution (2)

19, Some members of tne Prerch Hauional Assembly seized the .
Conseil constitutiommel claiming that Art., 4 of the Act on
intentional interruption..of.pregnancy.was.incompatible both - . .
with the Preamble of the French Constitution and Wlth Art, 2
of the European Oonventlon on Humgn Rights.

" They' submitted with reﬂard t¢ the. Convention that bv _
virtue of Art. 55 of the Constltuulon, it wes superior to |
ordinary statutes; as an 1nternat10na1 treaty, lt prevalled
overxr- subsequent statutes, : :

Art 2 of the Conventlo“ obllged the ngh Gontractlng
Parties to protect the right, to life and the intentiomel
deprivation of a person’s life could only be oonsmdered 1quu1 :
in the cesee enumerated in thls prov151on. :

(1) One must exercise his occupation in a public hospltal,
or in a private hospital. satisfying the conditions laid down
by the law; +the other one must be listed at the
Cour de Caesetion or a Court of Appeal.

. (2) EuGRZ 75, pp. GO-6T.
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Art. 2 also covered the 1ife of .the unborn child which

was considered as o person in the law of crvillzed natlons, as -’
shown by - the. follow;ne instruments

-~

20 .

The Dec‘aratlon of +he Rights of Man contained in

the draft constitution, Jthh wag adopted by the
National Assembly..on.19. April 1946-bud.vias. rejected-by. -
-a referendum on 5 liay 1946, provided in.Art. 23 that the
. protection ol health "as from conception” Was_guaranteed
“to. evervbodn. ' '

Tne TESOIhu10ﬂ of the United Natlons General Assembly on
the Rights of the Child (Res. 1386 - IV) stated in its
Preamble:

. "Whereas the child, by reason of his physical -

~and mental immaturity, needs special safeguards

end ‘care including epproprlate legal, protectlon,

‘before as well as after birth." .

The Consell constltutlonnel,-ln its 3udgment of 15 January

1975 (1)- found that it was not competent to rule on the

compatibility of the Act on intentional interruption of Pregnancy

with the European.Convention on Human-Rights,_but only‘on the
compatibility with the Constitut*on.' ‘

"The Consell constltutlonnel held that the Act on 1ntentlonal

interruptlon of pregnancy was not incompatiblce either with the

~facts to which the Preamble..of the Consti-tubion of 4 October 1958

‘referred or with any prov1 1on of the Constitution.

It respectod the liberty of persons called upon +o perform,

or to assist at, an 1nterruyt"on of pregnancy and therefore . did
not violate Art. 2 of the Declaration of the Rights of Man and
of the Citizen. The Act further allowed an interference with
‘the principle of respect for every human being as from the-
commencenient of life only in cases of necesgity and in
accordance- w1th ‘the conditions and limitations defined in the
Act itself.,  Moreover, none of . the exceptions provided for '
in the Act was contrary to any of the Tundamental principles

recognised by the laws of

protection of the child's health as enounced in the Preamble

"of ‘the Constitution of 27 October 1946, or any other principle of

constitutional .status, . It followed that the Act was not

unconstltutional

VI. Feddral Republic of Germany

/ See paras. 16 to 26 of the present_Beport;7_

(1)

: Ve preemracenres —— ——— e ——cf

Ibid. pp. 54-56.

the Republic, nor did it disregard the
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VII."Greeoe.

i

21. . According to Art. 304 cf the Greek Penal Code of 1950 abortion
is a punishable offence. It is not punished, howéver, if . -
performed by & doctor in order to avert-an otherwise unavoidable
danger to the life or a serious and permanent injury to the
health of the pregnant woman, provided that this action is
certified as necessary by =2 second doctor. An abortion
performed by a doctor with the consent of the pregnant woman
is also not- punishcd if the pregnancy followed a rape, abuse
of a person incapablc of r931stance, seduction of a girl under
51xteen ears oI age, or incest. )

e e et s 5 s amn

i,
b

3 VIII. Iceland
22. Iceland was the flrst Scandlnavian country to 1ntroduce a.

law specifically dcallna with.abortion (1).and the first country . .

in the world which in: 1635 introduced the concept of medico- - . - - .
social indications as a ground for ‘granting abortions (2). ' ~
Abortion was, on the-dther hand not permlsSLble on elther_

eugenic or ethical grounds. :

23. The law of 1935 has now been replaced by Act No. 25 of
22 May 1975 which libéralised the previous legislation. The .
new Act permits an 1nterrupt10n of pregnancy in the -
following cases: o

1. for social reasons:

when it is presumed tnat prcgnancy and childbirth will

be too difficult for the woman and her next-of-kin, owing:
to social reasons beyond control.. It shall be taken into
accounts L _ ' . o

(2) +tha the ﬁomah'has given birth to many children at
short intervals, and that a short time has- passed
since the last blrth, ) .

(b) that *he woman suffers. from domestic pllght (large
. number of small children needing care, poor health
of other members of the household, .

(e). that the woman, because of heér youth or lmmaturity is not
not able to take care of her child in a satl factory - :
manner; .

(1) Avortion Laws, a surveJ of current world 1egislaticﬂ,~iivr
World Health Organloatlon, cheVa 1971, p. 64, Sl

AR AL 1 A P A L L ¥ W e =y s ; P ——t b 4

(2) Ibld, p. 8,
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{a)- tbat therc are’ other analOgous reasons,
2. ,for medicel reasons: |

- (a) when it may be nrﬁsumed +that the woman's physical
‘ “or mental health is endangered by continued
“‘»vpregnancy and” chlldblrth T —— e
{p) when it may be presumed that the’ Chlld is in aanger
of being born deformed or suffering from a seriovus - -
disease owing'to heredity or injury of the uterus;

-~ (e) #hen “a phjSlcal or mental disease lmposes a ‘serious
= -reduction’in the canacmty of a woman or a man to
take care of" and bxinz up the child.

24 Any abortlon Eermltted under the new Act shall be carrled out
as esrly as possible and preferable before the end of the -

twelfth week of pregnancy. It shall not be performed after
the sixteenth week of pregnancy unless medical evidence

' unequivoeally shows that the life and health of the woman are

more endongered by prolonged pregnancy and/or childbirth.
However, even if carried out after the sixteenth week, an
interruption of pregnancy is permissible if there is a strong
likelihood of delormatlon, herodltary defects or 1n3ury of the

”IX.l Ireland .

e e iy - - L dar . b ———

25.- In Ireland uhe questlon of abortlon is dealt with in
Sections 58 and 59 of the Offences agalnst the Person Act,

1861 - (l) An abortlon is not lawful 1n any 01rcumstances.
Cao L XL Italy
Leglslatlon

26 In the Italian 1eglslatlon abortion is dealt w1th in :
Arts. 545 to 555 of the Penal Code of 1930. It appears that, whethe:
carried out by a third person or by the pregnant woman herself,

- a términation of her pregnancy is an. ill gal act liable to

punishment.

'2. Judgment ‘of the: Constltutional Court

27. The Italian Oonstitutional Oourt Cin o decision of
18 February 1975, dcclarecd Art. 546 unconstitutienal -4ngofar as
it. prohlblts an abortlcn when the contlnued pregnancy invoives

woe v et g+ <ot e v .-_/_-

(1) An Act of the Unlted K1ngdom Parllament which stlll ig in

force in Ireland.
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a grave injury or danger to the health of the mother Whlch“ls
medically certified. as to its grounds and whlch cannot. be .
-prevented otherwise(l). o

3. Recent Development

28. .0On 21 January 197thhe Chamber of. Deputles.adopted DY B
maJorlty of 310 against 296 votes w1th .one abstentlon a new

 Abortion Bill.

" Under the Bill a ‘woman could decide to termlnate her
'‘pregnancy within the first 90 days if there should be" serlous
danger to her physical or mental wellbelng because of her
state of health or for economic, social or family reasons.
. A termination would also be permitted in cases of rape and
incest, or if there should be danger of a malformed child.
After 90 -days an abortion could be performed only if there
. was a danger to the woman's life or grave danger to her _ : .
health (2) L . o *

29. On 7 June 1977 the B111 was reJected by a narrow
maJorlty in the Senate : .

On 9 June 1977 1t was agaln 1ntroduced 1n the Chamber._

| XI. Luxembourg

30. In Luxembourg, abortionis dealt with in Arts., 348 to

353 of the Penal Code. . _According ta.fhese provisions an .. oo .
1nterruptlon of pregnancy is an illegal. act .and no exception-

is expressly provided for. It appears, . however, that . :

abortions are not prosecuted 1f carrled out in order to save.

‘the ‘1ife of the mother._‘

31. A draft Bill (3) prov1des that abortlons ‘are not

punlshable if: . _ _ . i Y 6

- . the contlnuatlon of pregnancy would endanger the physical, o
: mental or psychlc health of the woman, ’ .

- . there is a risk that the child to be born would suffer
- from a serlous disease or phy31cal deformatlon or severe
psychlc impairment; or :

- . the pregnancy is the result of an act of v1olence or a
- cr1m1na1 act. »
‘ ..

(1) EuGRZ 1975, pp. 162- 165. |
{(2) Council of Europe, Newsletter on Legal Activities, No 26

(Jan-Feb, 1977), pp.. 879. _ L
(3) Prepared by the Government but not yet submltted to Parllament.
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XII. ' Malta

32. In Malta asbortion is dealt with in Arts, 255-257 of
the .Penal Code of.1854.. . _According to these. provisions _.
abortion is an illegal act and they do not expressly prov1de
for any exceptions. However, a medlcal 1ndlcat10n 1s
\apparently recognlsed (l)

XIII. The Netherlands

1. Legislafion

33. Under Art. 251 bis and Arts. l295 to 299 of the Dutch
Penal Code of 1881 all 1nterruptlons of pregnancy are
punlshable. ' : o

‘2, Practice

34, Prosecutions for abortions are rare. From replies given

by the Minister of Justice to queéstions put in Parliament (2), it
appears that there are no directives for Public Prosecutors as to
the policy of prosecuting doctors having carried out abortions, I
1971, the Attorneys-General adopted the view that prosecution
should only take place after consultation with the State Control
of Public Health....Doctors perfonmlng_ahprtlons would_furthermore-

" not ‘commit a crime if acting in accordance with the rules of their

profession. The State Control of Pubhlic Health has adopted a
restrained position in this respect as it is difficult for the
medical inspector of the Puhlic Health Authority to determine

-whether a medical indication has been established in accordance

with the medical rules. Accordlngly prosecutlon of doctors has

' become almost impossible (3).

.35. In a letter dated 28 October 1974'ffom the'Mlnlster of Justice

to the President of the Second Chamber concerning the criminal

'-1nvest1gatlon into the activities of a certain abortion clinic

where pregnancies of morée than 12 weeks were interrupted, the
Minister stated that an investigation procedure would be

..., instituted by the Public. Prosecutor and that .doctors of the
" clinic would be prosecuted in order to obtain a court decision

as to whether the treatment in that clinic was to be considered
as- a crime. However, there was no intention to tighten the’
‘policy of prosecutlon with regard to abortion clinics where
pregnan01es of less than 12 weeks were Lnterruptad.

..

L . ¢ Pt ey el sy e . s g

(I)'-See the Government's observatlons of 6 December 1976
~ .. on the merits of the present appllcatlon, p. 40.

1(2)  Tweede Kamer, zitting 1974-1975, 13 161, ' ,
- No. 1; zitting 1975- 1976 13 964, No. 1
and Aanhangsel. ‘ Lo

(3) Ibld.
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.3, Recent Development '

36. A new Bill on termihation of pregnancy contalnlng

important changes of the present legislation was adopted

by - the Second Chamber of the Dutch Parliament on 29 :

September 1976. According to Art. 2 of the Bill a doctor

who examines whether a woman should be treated for the purpose'

of interrruption of her pregnancy shall consider whether she

has reached her decision freely and has taken account of her
‘responsibility towards herself as wellwas -the .unborn childa e e
If necessary, he shall consult one or more other experts and, o
with the woman's consent, also the father of the child

to be born and the woman's legal representative., 1In

evaluating the various considerations, in particular the

length of the pregnancy, the doctor must ensure that the

woman can be supported and informed sufficiently in

accordance with medical krniowledge. His findings shall be

made known to the woman within a period of eight days after

.she has contacted him with a view to-abortion.

The Bill did not contain any provisions regarding the : .
time within which an abortion may be carried out. It was -
proposed, however, to amend the  Penal Code to the effect
that deprivation of life shall include the killing of a
foetus which may reasonably be expected ‘to be able to llve
‘outside the body of the mother.

33.° On 14 December - 1976 ‘the Flrst Chamber reJected the
Bill by 41 votes agalnst 31. o

X1V,

" Norway e e IR e e

33. The Norweglan Act on interruption of pregnancy (No. 50}
was adopted on 13 . June 1975..

33. . Norwegian law does not allow a ‘pregnant woman tode01delerse1f_
that her pregnancy be terminated. The above Act, however, enumerates
in Art. 1 the following cases in which a pregnant woman can be _
authorised %o have her preghancy. interrupted: ‘ =

(&) 1if the pregnancy, birth or care for the child may -involve an
unreasonable burden on the woman's physical or mental health.
The fact that she has a predisposition for malady shall be
taken into consideration; ~

(b) .if the pregnancy, birth or.care ‘of the child may bring the
‘ womenl into a2 difficult situation of life;

(¢} if there is_a great danger that the child may contract a
serious 111ness as a result of hereditary predisposition, -
1llness, or injurious inflwenece ‘during pregnancy.

(d) if the pregnancy is the consequence of incest ex indegens

8sggw)llt (cf Arts, 207-009 and 192-199 of the Norwegla.‘n Penal
Lo e it e it
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(e) if the woman’ has s gserious mental disesse or 1t she ‘s
severely mentally retarded o , .

'*0 When & request for: ebortion g examined under the

eiveumstances mensioned in Art: 1-(a),.(b) and (c) above, +the.

. woman's entire si.uation must be taken into consideration,

ineluding her. abiltty to .provide care for the child in a
satisfactory way, Partioular importance shall be attached to .
the woman's own opinion on her situation, ., .

4#i. An interrupt101 of pregnancy shall. be carried out as eerly
as possible during the pregnancy, in generel before the end of the
twelfth week., If na abortion is to be performed after the :
twelfth week the re¢guirements for permission increase with the
advancement of pregnancy. After the elghteenth week a pregnancy
cennot be terminetcd except if there are particularly serlous
reasons for such a1 operation. If there i1s.a reason for
presuming that the: foetus is. vzsble, interruption of pregnancy
canmot be authorisci (Ars, 2). _

‘ .1 I.f tbe pregnay ‘y involves an imminent risk to tne 1ii‘e or -
hedlt

42, A pregnancy shall only be - terminated by 2 doctor end,

h of the pregnent woman, 1t may be . terminated without
consideration being tsken of the requirements set out An the
Act (Art. 10).. , ‘ L . . .

after the twelfth week, only in & hospitel. ‘During the first
three months, an abortion can alsc teke plece in another

. institution, approved by the county physician (Art.-S).

XV -Sweden.ﬁ”

'H3' The present Act on- Abortion of 14 June 1974 entered into

" force on 1 January 1975. It replaced the old Act from 1938 on' |

'.the women in meking a difficult decislon (2).

~(2). Ibid.

'interrupticn of pregnancy.

44, . The main prlnciple in the new Act is that the woman nerself
decides whether an abortion is to be carried out upon her (1).
Accordingly, abortion is free on demand up to the end of the
eighteenth week of pregnancy. e : .

45, - If the abortion can be carried out before the end of, the
twelfth week of pregnancy the woman need 6nly consult a doctor;
after the twelfth week she also has to discuss the matter with
a counsellor, The purpose of this discussion is to assist

(l) Fact Sheets on- Sweden, publishod by The Swedish Institute,
© Ialy 1975 : .
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46. - An' abortion ean ‘only be refused if.it would involve a serious
danger to the woman's life or health. It is for the doctor.to L
decide whether there are enj medical obstecles to the operation. '

g, A;ter the end of the eighteenth week of pregnancy, an -
abortion may only be carried out with the authorisation of the

* National Board: of Health and Welfarc (Socialstyrelsen), which

may only be given if thére are partlculax reasons for an abortion;
it may not be granted 1i there 1s reagson-to believe that the
foetus is viable (4x%. 3). S L S .

. When it-can be assumed that the pregnency constitutes.a - -
severe danger to the wonan'c life or health by reason of a malady
¥ physiecal defect, the National Board of Hcalth and Welfiare :
authorises an abortlon even if the foetus may be presumed .
viable (Art. 6). I emergency situations such an authorisation is
not requlred o S L : :

48, If an abortion is,refused before the pregnancy has
continued for eighveen weeks, the case mugt he submltued to -the -
National Board of Health and Welfare fox. dec151or.' Tnere is no
appezl against bhe Board'ls ue0131on. o

49, in abortion may onlv be - per¢orned if the Woman is = SVLdlSh
~ citizen or residing l“_S\GﬁGn or if the Kationel Board of Hualth .
and- Welfare for pa:ticular reacons auvthorises the abortion. . -

50, An abortlon ray only be performed by e person, conpetent.
to discharge the proecs ion of a an31c1an -and- in a public:
- hospital or other dispensary approved by the N@tlonal Boe*d
" of Hcalth and WCl;aTQ (A*t 5)

,XVI.f;SwitZefIand

g; The 1gg;slaglon AR

51.  Theé Sw1ss 1egislatlon on aboruion is to be found in
Arta, 118 to 121 of -the Federal Pecnal Code of 19)7 In
principle, abortions nre punlsnable offences. '

52.. Undex: Art. 120, an abortlon is not punishablo when the
eregngncy is terminated by & licensed eician with the
written consent of the pregnant woman fl¥ and with the concurrent'
opinion of a second 1lcenued vhysician, provided that the
ahortion is perfornea in oxder to prevent a danger to the life of
~ the woman, or a .serious ognger that her health mlght be seriously
agi permantly injur eﬂ, end thet this danger cannot be avertsd
otherwise.
' l/l

(1) If she is 1ucaneb1e of urderstanding her situation, the -
wrltten congen+ of her legel repreuentatlve is regquired.

——— L

N .
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: SSQQ;ETﬁﬁ,édhcﬁrféht opigigﬁ Shali‘bejgiﬁeﬁ by a déc%bé
"authorised_by;the,cqmpetgnt-cantopal:authqrity. S

Tt is not reguired in.the éasb'Ofiaﬁ'emérgency (immediate. .

donger) where the doctor, howcver, must; within twenty-four hours,

notlify the competent cantonal authority (4rt. 120 (2) read in con-
Junction with Art. 34 (2) of the Penal Code), Lo .

PRy T YAP———

'S4 If the pregnancy 15 inverrupted because the woman Was in

enother state of distress, the judge cah mitigate the sentence,

2. . The application of Art, 120

ff55;" Théﬁa§p1ication'of Art:ﬂ{zb'bf;fhe Penal.ConJQéfies éig-g'

- ~- nificantly. from one canton to another. It generally appears that

this provision is being applied literally in. rural and Catholic.

' cantons; consequently, only a very serioug danger to the life or

hedlth of the pregnant woman can there justify an abortion. In .
urbanised and, Protestant (and non-religious) cantons, on .the other
hand, psychiatrists are in general Jdefining the -notion -of danger: to
the health of the pregnant woman in a wide menner. and abortions can
be obtained without great difficulty. Still, even in oné of these
cantons, namely in Neuchitel, it was recentiy revealed that some

- physicians had performed a considerable number .of abortions found

+$0 be illegal
3. - Proposed chahges of tﬁe lay

-1

—563- A liﬁeraliSation of}thearuleé.gdverhing abdrttion'has been

prepared during the last years. There is, however, no consensus on

. how far it should.go.1mmhfﬂm . _ — e

o .In a first phage, the Governmeént took a position declining
the "Fristenldsung" {(time-limitation). On 22 Jariuary 1976 an ini-
tiative for this solution - proposing a-change of the constitution
~ was flled with 67,769 signatures. It will be put to public vote,

- the Govermment proposing to reject it. Parliament has not yet

‘woman (1). .7 -

e

decided what to propose to the voter, -
57.‘ “The present Turkish législation on abortion comprises the Law
of 1 April 1965 on family. planning and the Regulations of 12 June .
19677pqqcerning_thewinterruptiqnhof-pregnancy,and sterilisation.
Pricr to this legislation an abortion was only ‘permitted when
1t constituted the sole mezns of saving the. life of the prégrant
58.  An.abortion may now bé7authofiae&; L T
1. if the lifé¢'df the woman is endangered or is liable to
'be ‘endangered by the pregnancy; . or.. .. o
2.. if the embryo or. foetus.is -unable to develop normally
-or, 1f there is a risk of a serious congenital defect
* affecting-the child or succeeding generations, = .
' i o | . S ' . ./I

Y

(1) Abvortion Laws loc. c;%;;ﬁ; 45, o ’
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59. . The diseases and conditions which constitute indications

for therapeutic abortions (No. 1 above) are enumerated in :
Annex I to the 1967 Regulations. They include a number of diseases
of various organs end systems, as well as mental discases, such
as schizophrenia, manic- deoiessive psychosis, psychosis and
: psrenOia. _ _

:60. The’ 1967 Regulations also enumerate the cases in which '
there is 'a risk of a serious deformity affecting the foetus or .
succeeding generatlons(l). . _ ‘

XVIIT. Unlted Klngdom

61, The Abortion Act 1967, which entered into force on 27 April 1967,
deals with medical terminations of pregnancy and extended the grounds
for legal abortion+to cover also eugenic and medico-social
indications., 1% applics to England, Wales and Scotland but

not to Northern Ireland.

62.. The Act dgtates that 'anything done w:Lth J.ntent to procure the .
miscarriage of a woman is unlawfully done unless "authorised by
Section Ny 5(2) : o .

63 - Sect.l (1) of thc Act permits the tormination of a '
pregnancy by a registered medical practitioner it two registered
medical practitioners find:

(a) ‘that the continuance of the. pregnancy would involve
risk to the life of the pregnant woman, or of injury
to the physical or mental health of the pregnant .
‘woman or any existing children of her family, greater
- than 1f the pregnancy were terminated; or

~ (b) that there is a substantial risk that if the child were
" . borm it -would suffer from such physical or mental
‘abnormalities as to be seriously handicapped. '

e

In determining the risk of inaury to health,. "account may(3)
. be taken of the pregnant woman s actual or reasonably foreseeable
environment" (Sect. 1(2)). . )

[

. o s s

(l) Diseases treated during pregnancy with cortisone or by means
of medicaments liable to be seriously prejudicial to the
foetus; -treatment with X-rays or radioisotopes, ligble to
affect the embryo or foetus; hereditary mental diseases in
the father or the mother; +the parents have already a

‘number of children whe are mentally reterded as a rosult '

of a chromosome defect or anomaly; the following digeeses
have occurred during the first three months of pregnancy.

l. rubella 2. viral-hepatitis ~%h-¢oxeplssmosis -
4. varicella and 5. other serious Vlral infections. -

(2) According to Sect. 5(1),>the Act does not-affect the provisions
- of the Infant Life (Proservatlon) Act 1929 which protects ‘the
life of the viable foetus.

(3) To be read as meaning /shall', cf. Re'Chuter (No. 2). [19527
l(\llER 481 4‘96]1QB 142..-'.

s e AT
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64 Any t*eatment for the termlnation of pregnancy must be
_ecarried out in a hospital author:sed by the Minister of Health or,
the Secretary of State under the Nationsl Health Servicé /Act,
0r in a place approved by the said Minister or the Secretary of
State (Sec. 1(3? Weither this provision however, nor the
 requirement of the opinion of two registered medical practitioners
shall "apply to..the teruination of pregnancy-b a.registered. . ..
- medical practitioner in a case wherc he is of the opinion, formed
. in good. falth that the termination is. 1ﬂmed1ately necessary
to save the llfe -or to prevent grave pemmanent injury to the
physical or mental health of the pregnant woman"(Sec. 1(4)).

65. As in most ‘other countrles, no person in the United Kingdom .
is obliged to take part in an-abortion to which he or she has a
consclentious’objection. - Howéver, this .clause does not. affect -
'a person’s duty. to participate in treatment which is necessary to
'.gave the life or to prevent grave permanent injury to the - phy31cal
r mental ‘health-of -2 DT egnant wonan, (Sect 4 of the' Act.) .

66. A prlvate members' Blll to amend the Abortlon Act 1967 has

recently ‘been introduced to the House of Commons. - It prohibits.
Advice Bureaux from sending women to clinics with whibh'théy have
a financial."or other" agreement. It also cuts the pregnancy.

period. during which abortions are allowed. from 26 weeks to 20,
unless: a child. would be born, seriously disabled, or the mother'
would be gravely and permanently injured. It allows only
doctors who have been qualified for five years to authorise

abortions (l)

-

(1) Council of Europe,.Neﬁs1étﬁef:on Legal'Activitiés,_;
loc. cit., pp. 9-10. -° .- - _

- . P T OO ——. o PR AP
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"Prbcedures‘pfestribéd for"permiﬁted abdrtions:'

Annex I: .
1. In certain countff€§“§§§ﬁific*prdcedures,are'ﬁ%éscfib@ﬁ*f””""""
for permitted abortions. - N '
I. Austria
-2, Art. 97 (1) of the Penal Code authorises interruptions . -
of pregnancy "after medical consultation"., It appears from , -
the Report of the Legal Committee (Justizausschussbericht) of .

" the Austrian Parliament (Wationalrat) that the purpose of this.
consultation is to provide the woman with - the necessary infor-
mation enabling her to reach a decision., This information can
be obtained from an information centre or from o doctor (1).

' The interruption of pregnancy may be performed by the

- doctor who was consulted by the woman, or by any other

doctor (2), No doctor can be compelled to perform an abortion (3),

II. Denmark

3. The Minister of Justice has set up one or several
Consultative Boards (samrfd) in each maternity assistance -
institution. These boards shzall inter alia decide cases under.
Art. 3 of the Act of 1973 on interruption of pregnancy and
also cases concerning women -who for mental or other grounds
are unable to understand the significance of the abortion

(Art. 5.(2) of the said Act). S : :

- Each board shall consist of the director of the insti-
tution, or of a collaborator with a corresponding education,
and two ‘doctors. One of the doctors shall be a gynaecacologist-
or surgeon, the second shall be a psychiatrist or have a '
particular sccial-medical knowledge (Art. 4). ' /'

(1) Foregger~5erini'loc.mcit;ép. 141, . i s i s
(2)  Tbia. o | | k S |
(3) The'Statu§f§fAWomen in Austria (publishéd by the Austrian
Federal Ministry of Social Affairs), 1976, p. .10.
N . . |>
. : S
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4, . A Jdecision by a Consultetlve Board can be appealed
.against to -an Appeals Board which shall also supervise the.
activities of the Consultative Board. The Appeals Board, again
" set up by the Minister of Justice, consists of a president and

DR varying number of members. The president shall be a lawyer™ and
‘aequainted w1th the work in the matornal health 1nst1tutions

: A% least thrée mémberSrof the “APpeals’ Board must take part
_ in the exanination of a ‘complaint. One of them shall be the

. president or the member fulfilling the conditions of president
The second member shall be an eéxpert in gynaecolo or surgery
and the. third shall be'a . psychlatvlst or have par 1cu1ar '

~m:knowledge of SOClﬂl medicine. o . ;

p_5.'“’ A deelslon authorlslng an abortion can only be tagen if
the members of the Consultatlve Board concerned are un imous
(art. 4 (3)). . D ,

'6, © Members of the two bodies shall be appownted by th%\
:Mlnister‘of Justice for a tern of up to four years. S

N A equest for abortlonishall be submitted by the demn
herself (Art. 5 (1)). If, by reason of mental illness or .
debility or for some other reason, she is wmable to understand

. the importance of the operatlon, the Board may approve an
abortion upon request by a specially appointed guardian when it
considers it necessary. The guardlan may appeal against the
decision (Art. 5 (1)(2)) :

Vhen the woman is under 18 years of age or incapacitated,
the holder of the parental rights .must agree-to” the request for
" abortion. Vhen.- themeircumstan;es 80 require,. the Board may never-
theless decide to authorise aj abortion without .such a consent,.

In such a . case, the’ woman may lappeal against the decision taken.
If necessary the Board can also authorise an abortion notwith-
~8tanding that the holder of the parental rights or.the guardian
can complaih‘aga:ﬂstun,dec;sio Jthus taken. by the Board.

R g s o

8. ... An abortion may only be 'erformed by a doctor“ih“a*publbcmN
or mun101pal hospital

. Physiclans, nurses and n ree—puplls may refuse to agsist in
performing an abortion if this would be contrary to their ethical
" or moral conv1ctlons. : -

'-9."~ The ‘Costs. of abortlon fall under the regulatlons concerning
the general treatment of dlsease..

III. France

10. The Publlc Health Code, as amended by the Act of 17 January
1975 on intentional interruption of pregnancy stipulates that
.a doctor who has been contacted by a woman w1th 8 view to abortion

- cshall inform her about.the medical ¥isks for herself and for
futuré pregnancies. He'shall provide her with a "dossier-guide"
indicating the rights, a331atance and other advantages guaranteed

e
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by law- to fanilles, mothers, waether single or not, and to their
children, ag well as the possiblllties offered by the adoption of
a child to be born (Art. L. 162-3). .

11. A woman requesting an abortion under Art L 16° 1 of the.
Public Health Code shall, after having been informed in
accordance with Art. L. 162- -3, consult one of the following ins- -
. titutions: an’ information centre, a centre for consultation or
family adv10e, for family planning or education, an office for
social service or any other.approved organ which.shall provide_her.
with a certificate of consultation. The consultation shall include -
a personal interview during which.the woman shall be offered
assistance, be advised with regard to her situation and be provided
wguh the necessary means for solving her 5001a1 problems (ATt. :
162-4 . :

12 If the woman maintains her request for abortlon the doctor
shall request her written confirmation. He cannot accept this
confirmation, however, until after the explratlon of one week from
her flrst request (Art. L. 162-5).. . :

13, In case of coni‘lrmatlon, the doctor may perform the abortion .
- himself, provided that it takes place in a public hospital or in a -
private hospital fulfilling the conditions laid down in the Public
. Health Code. If he does not himself perform the abortion he shall
return the written request to the woman who may deliver it to.
another doctor of her choice; he shall also provide her with. a
Eertéglgate showing that she has complied with Arts. L, 162 3 and

* 1 . . .

14. No doctor is ob11ged to accept a request for, or to perform
an,. abortion, but he shall inform, at her first v1s1t the woman
.concerned of his refusal (Art~~L 162-8)+ s L

. Ho midwife, male or female, nurse, medlcal aselstant is
obliged to assist at an interruption of pregnancy. Private hos— :
pitals may refuse to have abortlons carrled out’ w1th1n their
premises (ibid.). .

15. If the pregnant woman 1is under—age and unmarrled, she must ;
~have. the consent of one of the persons exercising the parental .
rlghtu or, when necessary, the consent of her legal representative.
(Art. L. 162- 7). . ‘

: A forelgn woman ‘can OHlJ be granted an abortion if fulfllllng
the statutory reguirements of residence (Art 162=11)

16.  Any 1not1tutlon in wnlch an abortlon is performed ehall
. ‘ensure that, after the operatlon, the woman is 1nformed -on birth
control (Art L. 162-9). .

17.  Bvery interruption of fregnancy shall be recorded bg ‘the
doetor and notified by the clinic to. The regional mgaical health
inspector; the record shall not identify the woman (Art. I,

162-10).

P mmmmu-«.m e e -y L
L . . . .
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IV. -TFedersl .Republic- of Germany

f18 'A woman seéking an abortlon shall address. herself to a

counsellor not -later than three days hefore the. termination of
her pregnancy. She shall be adyised about the public and :

- private a531stance available to pregnant women, mothers and
children and, in particular, about assistance which would

facilitate the continuance of pregnancy and the situation of
mother and child. She shall also be advised by a doctor on the
inmportant medical aspects (Art. 218 b of the Penal Code as -
amended by the Act of 1976) (l) | :

19. | A consultatlon is not required when termlnatlon of the
pregnancy is' advisable in order to avert from the pregnant .

- woman -a danger to her - life or health.caused by physical

disease or phy31ca1 injury (Art. 218 b (3)).

20. - Abortlons may only be performed in hoSpitals‘or‘other
. suitable institutions (Art. 3 of the Fifth Criminal Law Reform-
,Act of 1975). Persons insured under the statutory health

insurance system may claim medical treatment and refund of
costs for medicine and hospital nursing in cases of lawful -
termination of pregnancy; if such an operation renders

them unfit for work payment of their wages will be contlnued

in the: same way as 1n the case of sickness . (2)

'21. No one is obllged to take part in. an abortlon except when

it is necessary to save the life or to prevent grave injury
to the health of’ the woman (Art. 2 of the Flfth Crlmlnal Law
Reform Act). ,

Persons part1c1pat1ng in consultatlons or 1n medlcal
examlnatlons or treatment are obliged to keep the information

. obtained confidential (Art. 213 of the Crlmlnal Code).

(1) See para. 26 (p. 10) of the present Report

(2) Act on Measures Supplementary tg the Fifth Criminal
Law Reform Act (Gesetz lber erganzende Massnahmen zum
Funften Strafrechtsreformgesetz) of 28 August 1975,
quoted in the Government's Memorlal on the merits,

pp. 6-7.
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. V. Luxembourg

22, Therc is no’ prescrlbeé procedure for permltted abortlons
in Luxerbourﬁ AR oS ,.“W.

In pr%ctlce, however, ‘the folloW1ng "prathue Dretorienne"
is norma 1‘!r observed: .the Public Prosecutoris Office is
-+ informed of the proposed .abortion and of the medical reasons
. therefsér. If the Prosecutor .gives his "nlhll obs tat“ (1) the.
avortion is performed. , :

VI Norway

23. Accordlng t0 Art 4 of the Act of 1975 an 1nterruption of
pregnancy, a reguest for abortion shall be made by the woman
herself. If she is under 16 years of age, the holder of the parent
.rlghts shall, unless there are partlculal reasons against this, be
given an opportunlty to express his opinion. If she is mentally
retarded her custodian's views shall likewise be obtained, If she
is demented, or seriously mentally deficient, an application for

®

~ abortion may be lodged on her-behalf by -the custodlan her consent

to an abortion is, however, required if it can be presumed that
she is able +to understand the significance of the surglcal “inter-
vention, :

24, . Any request for abortlon shall be. submltted toa doctor or
- to a board congisting of two doctors, The applicant (i.e. the.
woman. or her guardian) shall be informed by the doctor or the
. ‘board about the nature of the surgical intervention and its
- medical effects. -If she or he wishes, she or he shall also be
informed about the pOSSlbllltleS of oﬁtalnlng economic help and
?Xher kﬁnds of assistance in case the pregnancy is contlnued
rt. 5

.25, . Vhen the- 1nformatlon has been given, ‘the doctor shall for— ‘i
ward the request to the bvoard together with a statement of the =

grounds advanced by the pppllcant and of his own observations.

If the application has been sent directly to the board, the board

shall ltself deliberate and decide, the case (Art 6) : 7

26, -rhe Board decides on a request for abortlon after consul-
tetion with the woman. It can. also .authorise.one of its members
to approve an abortion before the end of the twelfth week of

pregnancy in accordance with regulations issued by the King; in
cases of doubt however the request shall be examnined by the

whole board (Azt. 7). fhe grounds for approving or refusing a
request for abortion shall be given in writing.

e

(1) If not, a second: doctor is consulted in order that
act;on may be taken on the basis of a 30lnt medical

‘opinion.
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-27; If the board refuses a fequesf, it shall also inform

the woman that if she does not withdraw her application within
three days after notification of this refusal her request will
be reoons1dered by another board. The case-file shall then be
sent to the county-physician who shall, in consultation with

_the woman, suvbmit the case to a different board for a new

exanination of. the request. The board which re-exanines the
request shall be composed of three members: +4wo doctors and a
third member appointed by the county physician; . the third

‘member shall not be a doctorn, The deq181on is taken by simple

mejority (Art, 8).

28. - "An"abortion, ‘even if authorlsed by a board, is never-.

o %theless not permitted wlthout the consent of" tbe oounty
-:phn8101an where :

(u) the woman is 1esu than 16 years of age, and the holder
of the parental rlghts or- the custodlan has opposed the
request; , . ,

(b) the woman is mentally vetardea and the cmstodlan has
- opposed the request . :

(¢) the woman has nobconsenued in cases where the request :
" has been made by her custodian (Art 9) L

29, " The Board can make inqulrles 1nto the woman's health

- social and safety condltlons, prov1ded that she has consen%ed

thereto.

Anv person who takes part in. the examinatlon of cases:

" under the present Act is obliged ‘%o keep the information
obtained . confidential (Art 11).

.fr-_ VII. Turkey.

30, . Under the. Law of 1965 - an avortion is dependent upon
the written: consent of the woman concerned or, if she is a
minor, on that of her parents. If she is under guardianship,
the authorisation of & magisirate's court is required. Prlor -

‘consent or authorisatlon are not reouired 1n cmergency :

} 51tuatwons (1.)-=

31 The- 6001sion on & requeot for abortlon.ls taken by at .
1,comﬁittee of three specialists..One::.of:them 'shall be an obs=
- tetrician or gynaecologist epp01nted b¥ the Minister of Health
and Social Yelfare. An appeal may_ be lodged to a Higher Committes

on Therapeutic Abortion and Sterilization againse negative

~decisions by the commlttee (2).

(1) Abvortion Laws loc. cit. p. 44,

(2) Ibid. p. 15.



Annex II: Penalties provided fdf”prehibited'abeftionsﬁ"“

I, : Aﬁstria o

1. - Art. 96. of the.AustranPenal Code provides that anyene who
unlawfully interrupts a pregnancy with the consent of the pregnant
woman is to be punished by imprisonment of up %o one year or,

if the act has been commltted for gain, by imprisonment of up to

two years. ‘ ) . L T oo .

S 2. £ the direct perpetrator is’ not a doctor he is to be

- sentenced to a maximum of three years! imprisonment, or to
imprisonment from six months to five years if the act has been
_ committed for. gain or has resulted in the death of the woman.

3, A woman who herself‘terminates her pregnancy shall be
sentenced to a maximum of one year's imprisonment. She is
liable to the same penalty when the pregnancy has been
terminated by another person (Art. 96 (3)). o

.4. Flnally, anyone who carries out an abortlon without the
permission of the pregnant woman shall be punished by imprisonment
of up to three years, or from six months to five years if the

. pregnant woman has- died as' a result of the act. The perpetrator
is, however, exempted from punlshment if he has’ interrupted the
pregnancy with a view to saving the woman from an immediate

danger to her life which could not be prevented by other means

and for which her consent could not be given in t:.me (Art 98) .

II'-‘__ Belglum

5e Insofar a5 the women herself is conoerned ‘the Del
Penal Jode stipulates that, 1f she voluntarily has. an abortion
carried out upon her, she is t0 be punished by imprisonment
ranging from two to five years and a fine amountirng e 100
to 500 francs (Art. 351). A third person who performs an abortion
by allments, ‘beverages, medicaments or any other means is liable
to the same.penalty if the worian. has consented to the act ‘
(Art. 350). If a person intentionally oarries.cut an abortics
without the consent of the pregnant woman he shall be punished
?X severg) imprlsonment (réclusion) of at least five years

rt. A8}, : : .
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6. When the means used for nrocurlng an abortion cause the
death of the woman, -the:person having sdministeréd or.prescribed .
the means shall be .sentenced to severe impriscnment of at -
least five years. if .the woman has consented to the abortion,
and to forced labour from ten to flfteen years if she has not

“ consented (Art 352) . . . ,
Te If the acts descrlbed by Arte, 48 350 and 352 of the Gode
are committed by .a physician, surgeon, obstetr;cian} mldwlfe, L
public health officer or pharmacist, the penalty stipulated in -
these provisions shall respectlvely be replaced by severe
imprisonment of five.years, forced. labour from ten to fifteen
years or from fifteen 1o twenty years, depending on whether
the sald penalty’ is imprisonment, solitary confinement or-
forced labour from: ten to fifteen years (Art. 353).

» v
. [

. :'.-.‘«;-'fi -III.-_ . Denmark_ L - e
¥'6. - THe Danish Act of 13 June 1973 - -on interruption of
- pregnancy als¢ contains cértain proviaions rebarding unlawful
termlnatlon of pregnancy._.f : : . :

9, If a doctor carrles out an abortion contrary to the
provisions of the Ac¢t, he shall be fined, or sentenced to
1mpr1uonmentcn up to two years provided that a hlpher
penalty is not prescrlbed by the’ Penal Code.

10. A persoen who, without being % doctor, performs an . e

. abortion on another person shall be punished by 1mprlsonmont ) "
of up to. four years,provided that a higher penalty is not
prescribed in the Penal Code._

11. A woman who has her pregnancy terminated without
.authorisation is not punlshable under the Act. .

. S .: "',IV France _
‘ 12, . The..Act .No.- 75 1T of 17 January 1975 -

partially suspenaed for a period of five years tha application '
of Axt, 317 of the French Penal Code, -

13, Apart from thls exception Art, 317 stipulates that any
‘person who, by mcans’ of. food, beverages, medicaments,
manipulation, force or any meana causes oxr attempts ‘to cause
an abortion on a pregnant woman or a.woman considered to be
pregnant, shall, regardless. of whether or not she consents,
be punished by 1mprisonmant from one to five years and vy a
fine of 1,800 to 36, 000 Francs (para. 1). .

v . - P . RIS
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14, .imprisonﬁéﬁt‘shéil be from-five‘to?fenlxears,'and the
fine from 18,000 to 72,000 Franes, if it is:provenzthat the
perpetrator habitually performs such acta'(para; 2)5-_ o

15. A woman who performe, or attempts to perférm, an abortlon

. .on herself, or has. agreced to use means Indicated or prescribed

- to.her.foxr that purpose, shall be; punisiéd by imprisonment from
'?ix-mong?s to. two years and by a fine of 360 to 7,200 Francs —

16. .Physicians, health officials; midwives, dentists,
pharmacists, as well as medical students, pharmacy students’
or pharmacy employees, herbalists, trussmakers, sellers of
srugical equipment,’ hospital attendants, female and male
nurses, .and masseurs, who indicate, aid, or use means for =
. eauging ‘an ahortion shall vcceive the punishment provided. fox

-~ in (1) and (2) of the Article (df. paras. 13 and 14 above).
€onviction shall slso entall the loss, for at least five years, -
-of the right to practime, or the complete. exclusion frouw, their ., .
profession (pars. 4). Any person who violates the prohibition
of exercising his profession shall be punished by imprisenment

of six monthe to two years, and by a fine of 3,600 to. 36,000
franes, or either punishment (pera. 5). . -~ -~ . = .

v

"V, Federal Republic of Germany _

17. According to Art. 218 of the Criminal Codc, as amended N
by the Aot of 1976 (1),. any" Pérson whé TeFwindted & pregnancy
. 8hall be punished by imprisonment of not more than three years
or by a fine (mara. (1)).(2) . - : R

The punishment shall be imprisonment from six. months .to-
five years in particularly serious cases. An abortion is, as
" a rule, a particularly serious casz when thc perpetrator :
. acts ggainst the will of the preghant woman ox -when he _
frivolously endangzers her life or causes a »isk of serious
injury to her health, . The Court may ordexr the supervision
of conduct (para. 2).. - ' : L T

18. II the act is commitited by the pregnant woman herself, the
penalty shall be imprisonment of wp to one.year or a fine. =
Her act is not punishable if the pregnaney is terminated by a
doctor aiter comsultatiorn and not more than tweniy-two weeks.
have elapsecd since conception, The court may decide not to
impose-a punisiment if the womdan at the time of the abortion .
was in a situation of particular distress., - e = ./,f
. - ]
-El;. See.para. 26 (pagé 9) of the present Report. . o ‘
2) Under certain conditions, an abortion performed by a- : -
.- “doctor is not punishable under A¥t, 218 (Art, 218a - |
cf. p. 8, paras. 26 and 27). : ‘ g

4
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19. Any pérson who terminates a pregnancy without .the woman's
- having addressed horself to a consultant at least three days

‘before the abortion and without her having been advised by

a doctor about the important.medical aspects shall be punished

by imprisonment of up to .one year, or by a fine, if the act

15 not punishable.under Art. 218 . (Art. 218b (1)), The womar -

herself is not liable to punishment under this piovision., K . -

20. A comsultation is not.required'when termination of the :
Pregnancy 1s advisable in order to avert from the pregnant
‘woman a daunger to her life or health caused by physical -

disease or physical injury (Art, 218b (3)).

2l. Any person who terminates a pregnancy without a written
certificate from a doctor, who does not himself carry out the
. abortion, stating that the preregquisites of Art. 218a -
"paras, (1) ¥o. 2, (2) and (3) are fulfilled, shall be punished
. by imprisonment up-tc one year or by a fine, if the act is not. . -
. ;Eiuil:)i.shable under Art. 218. The woman is not punishable (Art., 219

..rvl,erreééé"'

22, According to Art. 304 '0f the Greek Penal Code - ', a R
wowan who, by an abortion or by other means, intentionally kills &
her foetus, or permits another person to do so, shall be - o
- punished by imprisonment between four days (1) and three years., .

23. A third person who, with the consent of. the woman, causes
" the death of her foetus or supplies hér with instruments suited
. therefor, shall be punished by imprisonment for not less than
. 8ix months. If he hebitually commits abortions, he shall be
punighed by confinement in a penitentiary for:not more than

ten years (2y, -~V

Any‘person intentionally causing the death of a foetus .

g 282inst the will of a pregnant woman or upon her silence shall
. be pun_lshed by confinement in a peni:ten_ti’ary ._(ibid.),- » ) ‘

24. - Any person.who advertises or otherwise gives publicity to
~medicines or other means suitable for provoking an abortion,

or who in such a way offers his own or other persons! services
with a view %0 performing abortions, shall be punished by
imprisonment for not more than one year, (Art. 305 of the Code).

v

' 23; Cf. Art. 53 of the Pengd Code. .- - . . . R
') According to Art. 53, confinement in a penitentisry lasts
from five fo. twenty years. oo R

N
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25. Under Icelandic law, an’ abortion, or participation in it;'
‘shall be punished by 1mprisonment up to four years. o

If the abortion 18 performed Without the woman s consent,‘
_the punishment shall be imprisonment between two and fourteen :
yeaI‘S. e e e o ! ; “.‘. . --.- - ..»---....,......T.. r S ’ o

VIII. Ireland

26, The Offences Against the Perﬂon Act, 1861, makee it an
offence for - , _ _ , '

(a) any pregnant woman to adninlster to herself any poison or

- other noxious thing or to use any instrument or other means. with
intent to procure her miecarriage (Sect 58);

(v). any person ‘unlawfully to administer to or cause .to be taken . .‘.
by any woman, whether with child or not, any poison or noxious ~ ° '
thing with intent to procure her miscarriage, or to use any

instrument or. other means with that intent (ibid.);

(c) any person to.procure or supply poison or. other noxious .
thing, or any. instrument or other thing whatsoever, knowing that
the same is. 1ntended to be unlawfully uged to procure the
misecarriage of a woman, whether she is. pregnant or not

V(Sect 59? . . .

: The- maximum enalties for (a) and (b) are imprisonment .
for life;.- for (cg the maximum penalty is imprisonment for—~ -~
five years. o , .

27, If, as a result of an éttempt'to procure'abortion, the
woman dies, the. abortioner may be charged with. murder.

28. If the woman is not pregnant, she cannot be convicted of N
using means in order to procure ‘her miscarriage, but she o ."
may be convicted of conspiracy- to. procure an abortion (1), or -
of aiding and abettlng others in committing the felony of . L k
admlnistering poison or soume noxious thing t0 her with. intent

to procure her miscarrlage (2).: o : :

1

IX Italy

29. Under the Italian Penal Codo, any person who procures an
abortion with the consent of the pregnant woman shall be sentenced
- to imprisonment from two to five years., This penalty also
applies to the consenting woman (Art. 546). :

30, Any woman who terninates her own pregnancy shall be :
Apunished by imprisonment from one to four -yoars. (Art 547 e oo

'/.
{(4) Cf. R.V, thitchurch (1890), 24 Q.B. D 420, C.C.R. as quoted in
Halsbury's Laws of England 3rd ed. Vol. 10, p. 131,

(2) Cf. R.V. Sockett. (1908), 75 3.P. 428, C.CqA, as quoted in
~ Halsbury's Lews of nnaland 3rd ed. Vol. 10, p. 731,
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31.Any person who performéfaﬁ_aboftion without the consent of
the pregnant woman shall be punished by imprisonment from seven

to twelve years (Art, 545). The same penalty applies,
irrespective of whether or not she has consented, if'

- the woman is under 14 years of age or not criminally
re5p0n51b1e, . :

| - her consent has been obtalned by v1olence, menace under
duress or by deceit. " '

32 If the woman dies as a result of an abortion to whlch she. dld not

consent, the person who committed the abortion shall be punished by

12 to 20 years'! imprisonment., If she has been injured, 'the punishment
~ is 10 to 15 years' imprisonment. If an abortion to which the woman

consented has either of the salid effects, the penalty shall he
‘1mprlsonment from 5 to 12 years and 3 to 8 years respectlvely.

. L _ - o X.'_ LiuXembourg

3. The prov181ons of Arts.-3u8 to: 352 -of - the Penal Code of Luxembourg
are similar to those of Arts, 348 et seq. of the Belglan Penal Code (1).

XI. Malta

Art. 255 (1) of the Penal Code stipulates that any person who, by
means of food, beverages, medicaments, violence or any other means
whatever, causes the miscarriage of any woman with child shall, whether

. the woman consents or not, on conviction, be sentenced to hard labour
. or 1mprlsonment for a term from eighteen months to three years.

: Any woman who - procures her own mlscarrlage or who consents to
the use of the means by which the mlscarrlage 1is! procured shall ‘be
llable to the same penalty (Art 255 (2)).

. If the means‘used.cause the death of the woman or serious injury
to her person, regardless of whether the miscarriage has taken place
or not, the offender shall, on conviction, be liahle to the punishment
#pllcab%.)e to homlclde or bod:.ly harm, reduced by one to three degrees
Art. 25 ‘ . _ :

Pyhsicians, surgeons, obStetricians;or apothecaries who knowingly
have prescribed or administered the means whereby the miscarriage is
procured shall, on conviction, be liahle to hard. labour for a term
from eighteén months to four years, and to-perpetual interdiction from
the exercise of thelr profe351on. - o :

XII.= The Netherlands

34, The Dutch Penal Code provides that a woman who intenﬁicnniiy eguses,
or admits, the abortion or the death of her foetus shall be punlshed
by 1mprlsonment of up to three years (Art. 295).

35 A thlrd person, who intentionally brings. about an abortion or the
death of a foetus without the consent of the pregnant woman, shall be
sentenced to imprisonment up to 12 years or, if the woman dies
following the abortion, up to 15 years (Art. 296).

(i) See under II above.
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36. A third ‘person who termlnates a pregnancy with the consent of the
pregnant woman shall be sentenced to imprisonment up. to .four years
and six months or, if the woman dles ‘as @ result of the act, up

to six years (Art..297) ' :

37, The ‘above penalties’ shall be. increased by ‘a third in- the case of a
doctor, midwife or pharmac1st who participates in the crime mentioned

. in Art. 295, or who is guilty of or has, .assisted in the carrying out of
‘the acty envisaged in Arts. 296 and 297. These persons can also be

forbidden to practise thelr respective professions (Art 298)

XIII.'" Norway

38 Accordlng to the Norwegian Act™ on 1nterruptlon of pregnancy a
_person who deliberately interrupts a pregnancy or participates in such
an act shall be punlshed by a fine or 1mprlsonment up to three. months,
provided that the act is not punlshable by a more severe penalty.

ThlS prov:l.s:l.on does not apply to a pregnant woman who' termlnate.
the pregnancy herself or part1c1pates in its termlnatlon.

‘The above penalty is also prov1ded for persons who, elther orally
or in writing, intentionally give erroneous information when
requesting an abortion, or who violate their duty to keep 1nformat10n

confidential (Art. 13, cf. also Art. ll)

. 39. Art, 245 of the Penal Code of 1902 prov1des that a person who
‘terminates a pregnancy or assists .at such an act (illegal abortion)

- shall be punished by imprisonment of up to three years. The same
applies to a person who 1nterrupts a pregnancy W1thout perm1s31on of a

competent person. - .

If the act has been repeated, carrled out for galn, or Commltted .
in other particularly aggravating 01rcumstances, the punlshment 1s
up to’ s1x years' 1mprlsonment A _ .

_ If the perpetrator has acted W1thout the woman's consent he shal
' be punished by imprisonment of up to. fifteen: years,.and for life 1f
the woman dies as a result of the 111ega1 act. . :

A new prov181on 1nserted in 1975 (Art.. 245 (2)) stlpulates that a
woman who interrupts or .contributes to the 1nterrupt10n of her own
pregnancy shall not be punlshed.

L40,. The gbove provisions of the Penal Code . apply to persons who
interrupt a pregnancy without authorisation. The Penal provisions
of the Act on interruption of pregnancy, on the other hand, concern
persons who authorise- 1nterruptlons of pregnancy when the conditiofis
~are not present, give 1ncorrect information an an appllcatlon form,
and so. forth.

R N L . Lo
. . R % .
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41.. According to Art. 9 of the Swedish Act on Abortion -,

any interruption of pregnancy performed by a person who is: N
not 'a doctor shall be punished by a fine or imprlsonment up to

- one year.. The sentence may vary from -six months to four years,

if the crime is.considered as serious; this is the case, in -
particular, if the act. has been committed for gain or habitually,
or if it has involved a special danger to the .life or. the health of
the woman., , ,

47, A medlcal practltlonbr who contravones the prOV1510ns of the
Act, e.g. the requlrenent of permission by the National Board-

of Health and Welf fare, ohall be Llned or sentenced to 1mprlsonment
up to six months.‘”. . :

4%, The woman who bermlnates, or a551sts in- the termlnatlon of,
iif pregnancy is no J.onge'P punlshable. .

3XV}' Sw1tzer1and

44.. Art. 118 of the Federal Penal Code .  provides that a
pregnant woman who performs an.abortion, or has an abortion
performed upon her shall be sentenced to 1mprlsonment from
three mes to three years. :

45, Art( 119 (l)fStipulates“that any person who performs an'
abortion with the consent of the pregnant woman, or who assists
a pregnant woman with a view to abortlon, shall be punlshed

by imprisonment up to five years. .

46 Any pergon who ternlntes a pregnancy w1thout the consent
. of the pregnant woman shall be punlshed by imprisonment
up to ten years (Aru. 119 (2))

i A minimum penalty of three years 1mprlsonment is prov1ded for
.1‘-80”13 who hobitually perform abortions for gain or if the
pregnant woman dies as a gonsequence of the act and the offender.
was able to foreoee that CArt 119 (3)) -

XVI-U.Turkey-

48, According to Art. 468 (1) of the Turkish ?enal Code, any.
person who performs an abortion upon a woman without her oonsent
shall be punished- by 1mprlsonment from seven to twelve years.

29, Any person who terminates a pregnancy with the weﬁanig
consent shall be punished by imprisonment from two to. five years;
the same penalty is stlpulated for the woman (Art. 468 (2))¢

- -
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50. A;pfegnant'woman ﬁho induces an abortion on héfseiftshall be
punished by imprisonment from-one to four years.(Art,r469).

51.. Any person who provides a woman présumed to be pregnant with
the means for carrying out an abortion, or who performs an.act:on .
her with a vicw.to abortion, shall be punished in accordance with

- Arts. 452 (1) and 456 of the Code (2), if the acts have resulted _
in the death of the women or. have caused..hér.bodily-harm (Art. 470).

" XVII. The United Kingdom

52, Under Sect. 58 of the Offences against the Person Act, 1861

it is a felony: e T

(1) for any woman with child unlawfully to gdminister to hérself
eny polson or bther noxious thing or to use any instrument or
other means whatsoever with intent to procure her own
miscarriage (3) (4); ox L .

(2) for any person unlawfully to administer to or cause to be , .
taken by any woman, whether she is with child or not, any =~ = °
poison or noxious thing with intent to procure her miscarriage,
or to use any instrument or other means with that intent (4).

The punishment for such offence_éhall be Imprisonment for
life or for any shorter term_(s). B A : . :

5%, A woman cannot bercongicféd-under Sebt..58'of the Offences
against the Person Act 1861 unless she is in“fact pregnant. If
she is not with child she may be convicted of conspiracy to
.procure an abortion (6), or of aiding. and.abetting others in .
committing the offence of adminigtering poison or some noxiodus
thing to her with a view to procuring her miscarriage (7),
- TI) "Death caused by viclence but without the intention of
- committing homicide . s - o
(2) Cousing bo@ily harm without intention to kill,
(3) If the substance is in fact harmless although the woman
. beleives that it is noxious, she is guilty of the cowmmon law
misdemeanour of an. attempt to procure an abortion, cf.
R..v. Brown (1869), 637 J.P. 790 as quoted by Halsbury!'s
| - Laws of England Vol. 10, Third ed., p. 731 -~ .
(4) The statutory .offence presupposes that the thing supplied or
_ administered must be proved to be noxious, c¢f. R.v, Isaacs
(1862) Le & Oa, 220, C.C.R.; R.v, Osborn (1919), 84 J.P. 63
. as guoted by Halsbury's Laews of Englend, Vol. 10, Third ed.ibid,
(5) Offences against the Person Act, 1861 (24 & 25 Viaet., s, 100
558; Criminal Justice Act, 1948 (11 & 12 Geo. 60. 58), s.l.

(6) - R.v. Whitchurch (1.890), 24 Q.B.Dv—4205-C.C.R., "as quoied~by_'
Halsbury's Laws of England, ibid.

‘
e

(7) 'R.v. Sockett (1908), 72 J.P. 428, C.C.A. ps quoted by
‘Halsbury's Laws of IEngland, ibid. . ; : '
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54. Sect. 59 of thc Act provides that everyone is guilty of
misdemeanour who unlawfully. supplies or procures any poison

.. or other noxious thing, or any instrument or thirg whatsoever,
knowing that it is iritended to be unlawfully used with intent
to procure the miscaerriage of a woman, whether she is with
child or not (1).. : L .

a maximum: of five ycars,

The punishuent for this offence shall be imprisonment for

55. -The Infant Life (Preservation) Act, 1929,.provides in.
Sect. 1(1) that any person who, with intent to destroy the

- 1life of a child.capable of being born alive, by any wilful act
causes a-child to dic before it has an existence independent of
its mother, shall be guilty of chilé destruction, provided- . .
that it is proved that the act which caused the death of- the

- child was not donc in good faith for the purpose: only-of .
preserving the life of the mother (2). - . . L

: . The punishment shall be imprisonment'for'life-ofafor'éﬁj”
shorter term (3). . : o g

56, It is neither murder nor manslaughter to kill. an unborn, '

child which is still in its mother's womb (4), However, if a

- child dies after birth on grounds of an unlawful act done h

- to it while 'in the mother!'s womb or durirng the act of birth,
the perpetrator shall be guilty of murder (5). -

(1) To comstitute this statutory offence of misdemeanour it
- must be shown that the substance in guestion is noxious
for the purpose of procuring a miscarriage, cf. - ) -
R. V. Isaacs (1862), Le. & Ca, 220, C.C.R., a8 quoted by
Halsbury's Laws of England, Vol, 10, Third ed. p. T732.

(2) Evidence that a wotlan had at.any material time been pregnant
for a period of twenty-eight weeks or more shall be prima
facie proof that she was at that time pregmant of a child ca

capable of being born alive, 'see.The Infant Life (Preservation)

Act, 1929, 19 & 20 Geo. 5C.34), Sect. 1(2).

(3) Infant Life (Preservation) Act, 1929 219 & 20 Geo. 5C. 34%.
S, 1(1); Criminal Justice Act, 1948 (11l & 12 Geo. 6c. 58},
So l l [ . .

(4) “Halsbury's Laws of England, 324 ed., Vol, 10, p. 705
{5) - Ibig. . ' |
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Annex III: Legislation'on'Contraoeption,(l)

I_'. -,"A'ustria o

1. . In 197& an Act to Promote Famlly Plannlng (Famlllen-.

' beratungsforderungsgesetz) was passed _..Family. planning agencies,,
"supported by federal grants, function in the publlc and private
sector. They help persons to plan the size of thelr famllles and
~ the spaclng of their children (2).

\

II.:Fraggg.

2. Art. 13 .of the Act on intentional interruption of pregnancy
states that an intentional interruption of pregnancy must not. be -
a means of birth control. The State shall therefore provide as
much information on birth control .as possible, in particular by .
setting up family planning and education centres in the Q
institutions for protectlon -of mothers and chlldren and by -
using all means of 1nformatlon..

I1I. Greece -

%. Contraception .is forbidden in Greece, but - contraceptive pills
are used to.a fairly large extent in the Greek cities.

IV. Ireland

"4, In 1933, leglslatlon was passed de51gned to- make contraceptlves
unavailable in Ireland. Sect. 17 of the Criminal Law (Amendment)
Act, 1933 made it unlawful for any person to sell ‘or import any

3 contraceptlves. . .

In 1973 the Supreme Court by a. maJorlty of four to one held
that Sect. 17 was unconstitutional in so far as it made it =~ .
unlawful to import contraceptives. The case ardse-out of the .
_seizure by the Customs authorities of a quanitity of spermicidal -
. jelly ordered from England by a Mrs. McGee for her own use for
contraceptlve purposes. Each member of the Court gave a separate
Judgment "The majority agreed that the right of marital privacy
is a personal right and a family right guaranteed by the
Constitution and that the refusal to allow Mrs. McGee to 1mEort

contraceptlves was a v1olat10n of those rights.

The prohlbtlon of the sale of contraceptlves was not an issue
before the Court but one of the judges said that. if it were shown
that the prohlbltlon of sale restricted the availability of
contraceptives for use by married couples that prohibition would
have to be. declared unconstltutlonal

. .

(1) The‘following are examples of th& Variéty of legislatioh
- on this subject in States which are Parties to the Convention.

(2) The Status of Women in Austria p. 13.
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5. In 1974, the Government introduced .legislation’to permit,

- subject to certain conditions, the impoértation, sale and
manufacture of contraceptives. - The Bill was defeated but a
‘new initiative has recently been announced by the Prlme Minister.

6. The deflnltlon of contraceptlves in the 1935 Act does not
include the Anovulent Pill which is freely 1mportab1e but may
be sold only on medlcal prescrlptlon

g V;‘ Norway

T. There are no legal restrictions on the use ‘of contraceptlon
in Norway and assistance and instruction about thls matter forms
part of the publlc health system

8. " Art. 377 of the Norwegian Criminal Code was. orlglnally
intended to be-applied to the public advertising or display
of contraceptives. Means of contraception were regarded as
falling within the terms "offensive to decency ... because of
their purpose"‘ - Prosecution on this basis took place in 1924
when a ploneerlng experlment w1th advice to women was started.

Today, however, the advertlslng or dlsplay of contraceptlves,.
which are freely on sale, is no longer regarded to be "offensive
to decency". : ‘ .

VI. Swe den (1) -

9. The main idea.behind the new leglslatlon on abortlon is that
the individual has 'the right to-decide when and how many -children
he or she wishes to have. This also means that every child has the
right to be wanted. It is understood, howevery that a planned’
parenthood is prlmarlly to be obtalned by preventlve measures and
only :in the second place by abortlon . .

To achieve this aim efforts have been made in threé sectors:
) blrth control, counselling, reducing the cost of contraceptlves
. to the 1nd1v1dual and J.nf‘ormatlon on fam1ly plannlng

.10. Birth Control Counselllng

Government subsidies are used to encourage expan510n of
contraceptlve adv1sory services. The medical or other organisatlon
- sponsoring these services recelves a grant through the public
health insurance system .

The requirement for the'éranttis that the consultatioh must
be free of charge to the person seeking advice and that
contraceptives- to some extent be dispensed free of charge.

BN

(1) The following information is taken from a. FactSheet on
‘Sweden - statistical data publlshed by the Swedish Instltute, May 1976.
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. Pessaries or IUD's fitted or.applied during visits to.
birth control counsellors are free. Condoms and chemical .
preparations in limited quantlules are dlstrlbuteo ln connectlon
with such consultatlonu. .

, Contraceotlve pills are sold under the same dlecounu syutem
as other medlclneg, il.e. they cost a“maxlmum“0¢ Sk: 20 per ’
prescrlptlon._ . L :

' A system of conuvacepblve adv1sory services 11nkeu to uhe
public maternity clinics is in the process of beiny created.

Free counsellingis available at maternity clinics, at district
-physicians' oxtices, through.private doctors or at clinics in,
Gothenburg and Stbekholm operatec by the Swedish.Association for
Sexual Informetion (RFSU). At about twenty locations there

‘are spe01al centres where young people can obtain advice on
‘different methods of birth control.  To a certein extent, . .
school youngste“s can also recelve advice frou oChOOl phy51c1ans

or nuirses. : : :

11; Hléwlves as Counsellors

: Because 0of the shortage of doctors in Sweden s system of
‘health care and preventive medicine, midwives are beginning to

be used asg counsellors in family planning. Central training ,
courses are given to make micdwives capable of running a bl‘th
control clinic. So far, about 300 midwives.in the matex nﬂty
~health care system heve been trained in this way. Many of then
are worklnb independently;- flVlng individual~information to both

- men and women. They are trained to do gynecolo“lcnl examinations,
"to insert IUD's and prepare a prescription foxr contraceptive
pllls.' The presc 1ptlon st 111 has to be 51gned by a doctor.

-12. Informaulon

Mo increase lnformatlon on famlly plannlns substantlal sums
are allocated to the Health ECucation Committee at the National
Board of Health and. Welfare, which is working on a. lTong—~tern
1nformat10& PT ogramme on family plannlng? .end for 1nlormatlon
: v1a youth and. uomen s organlsatlons.‘

VII. Turkey

13. An act on. famlly plannlng, llberallslng the earller legislatlon,
was 1ntroduced in 1965. . )
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APPENDIX VI

JUDGMENT OF THE FEDERAL CONSTITUTIONAL
COURT (FIRST SENATE) of 25 FEBRUARY 1975 (L)
: = 1'BvF 1 - 6/74 ‘ '

/Summarz/

1. . The life of thechilddeveloping in the mother s womb constitutes an
independent legal interest protected by the Constitution (Arts. 2(2) first
sentence and 1(1) of the Basic Law).  The state's -duty of protection not only
forbids direct state interference with the life of the developing child but
also requires the state to protect and foster it.

2. The state's duty to protect the life of the developing child applies
even as against the mother. .

3. The protection of’ the life of the embryo enjoys in principle priority-
over the pregnant woman's right of self-determination throughout the period of
pregnancy and may not be considered as subJect to derogation during a certain
period -

4, The legislator may express the 1egal disapproval of interruption of
pregnancy, which is in principle required,otherwise than by the imposition of
criminal penalties. The essential point is that the totality of the measures
‘designed to protect the unborn child in fact provides a degree of protection
which corresponds with the significance of the interest to be protected.” 1In
‘an extreme case where the protection required by .the Constitution cannot be
attained in any other way, the legislator is bound to make use of the criminal
law in order to protect the life of the developing child. : - - :

- 5, ‘_A woman cannot be required to continue'her‘pregnancy'if its interruption
;- is necessary in order to avert a danger to her life or of serious injury to her
health. Furthermore, the legislator is free to decide that there exist other
exceptional adverse circumstances of similar gravity affecting a pregnant woman
“which she cannot reasonably be expected to bear and that in such c¢ases an
interruption of pregnancy shall not render her liable to punishment.

6. The Fifth Criminal Law Reform Act of- 18 June 1974. does not comply in a
sufficient degree with the constitutional obligation to protect the’ unborn.child.

Qperetive part

"I. Art. 218a of the Criminal Code as amended by the Fifth Criminal Law Reform
Act of 18 June 1974 (Federal Law Gazette I p. 1297) is incompatible with
. Art. 2(2) first sentence, read in conjunction with Art, 1(1) of the Basic
-Law and void as far as it exempts abortion from punishment even if there
-are no reasons which - within the meaning of the reasons given fot this
decision - are justifiable under the system of values incorporated in the
Basic Law. .

, _ A
(1) Fully published in Entscheidungen des.Bundesverfassungsgerichts (quoted
hereinafter as BVerfGE), Vol 29, pp. 1 .- 95, Translation by the Council
of Europe. . )
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'II. Pending. the coming into force of a new statute, the'following order is
made in accordance with Art. 35 of the Federal Constitutional Court Act

1. Arts. 218b and 218 of the Criminal Code as amended by ‘the Fifth
. Criminal Law Reform Act of 18 June 1974 ++s shall be applied

also to abortions performed within the first twelve weeks after
conception. . , ' B

2. jAn abortion performed by a doctor with the pregnant woman's consent
within the first twelve weeks after conception shall not .be
punishable under Art. 218 of the Criminal Code if an unlawful act
under Arts. 176 to 179 of the Criminal Code was committed on the
pregnant woman and there are strong reasons to suggest that the
pregnancy was a result of the offence. :

‘3. Where the pregnancy.was terminated by a doctor with the ‘pregnant
' woman's consent within the first twelve weeks after conception
in order to avert from the pregnant woman the risk of serious . .
. distress that cannot be averted .in any other way she might
reasonably be expected to bear, the Court may abstain from imposing
punishment -in accordance with Art. 218 of the Criminal Code."

Grounds -
A,

The proceedings concern the question whether the so-called time-limit
system provided for by the Fifth Criminal Law Reform Act, which provides that
an interruption of pregnancy in the first twelve weeks after conception is
under. certain circumstances not“liable to punishment 1s ‘compatible with -the
Basic Law. ) ,

Il 7

1. - The Fifth Criminal Law Reform Act ... of 18 June 1974 '...: brought new
provisions on the punishment of the termination of pregnancy. Arts. 218 to

220 of the Criminal Code were replaced by provisions containing principally : .
the -following modifications as compared with the previous legal position' '

In principle a person who terminates a pregnancy later than the 13th ‘day ,
after conception is liable. to punishment . (Art. 218(1)). However, an .abortion
performed .by a doctor with the pregnant woman's consent is mot punishable under
Art. 218, if not more than twelve waeks have elapsed from the date of conception
(Art. 2183 - Time-Limit-System). = Purthermore an abortion performed by 4 doctot
with the consent of the pregnant woman.after the expiry of the twelve week
" period is not punishable under Art. 218 if it is considered necessary in the
present state of medical knowledge to avert either a danger to the life of the
pregnant woman or the danger of serious injury te her health, unless the danger
can be averted in some other way that she can reasongbly be expegtgd to bear
(Art. 218b No. 1 - medical indication), or because there are compelling reasons
to assume that owing to hereditary factors or harmful influences prior to birth
the child would suffer- from incurable damage' to' its health-which is so serious

.
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that the woman could not be expected to continue the
pregnancy, prOVlded always that not more -than 22 weeks -
- have elapsed since conception (Art. 218b No, -2 --
eugenic indication). Any person who termlnates a
.pregnancy before the pregnant woman has received

" welfare and medical counselling from an advice bureau

or a doctor is liable to punishment (Art. 218c¢).
Similarly liable to punishment 1s anyone who terminates

. a. pregnancy after the expiry of twelve weeks from
conception without its having previously been confirmed
by a competent authorlty that the requirements of

Art. 218b (medical or eugenic indications) are satisfied
(Art. 219). The pregnant woman herself is not 11ab1e
to punlshment under Arts. 218c or 219. .

. In so far as they are materlal to the present
- proceedings the provisions of the Fifth Criminal Law
" Reform Act read as follows: .

/not reproduced, " see para. 18 of
the present Report7

2. /Background of the. Flfth Crlmlnal Law Reform Act
' and the Court's proceedlngs7

II. ~ IV.

- /Submissions7 .

The Fifth Crlmlnal Law Reform Act d1d not requlre

- the approval of the Bundesrat cee b

C.

The questlon of how the law ought to deal with abortion
has been a subject of public discuseion for several decades
from many different points of view. In fact this soeial
" phenomenon raises numerous different biological, and :
especially genetic, anthropological, medical, psychological,

-/o
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we;iare, soczal and not leabt ethlcal and tgeologlcal problems
touching on the fundamental questions of hunen -existenced
The legislator's task is to assess the often intricate web"
and woof of the arguments based on all these points of view,
supplement them with SPGCIflc considerations of legal policy

and practical legal experience and on “this basis come to &
decision. as to how the legal sysbtem should react to this

" social problem. The legislative solution incorporated in the
' Fifth Criminal Lew Reform Act which was adopted. after unusually
‘extensive preparatory work.can only be exemined’' by the Federal
Constitutional Court to see whether it is compatlble with the
Basic Law, which represents the; hlgheSu law in the Federal
Republice. The importance and seriousness of this constitutional
question ere clear when it is remembered that we are here
considering the protection of human life, one of the central
values in every system of law. The decision .as to .the standards .
and limits: of the legislator's freedom of decision requires

us to-take a general view of: the rules comprising. the Constitut- .
.ion and the system of values it establlshes. :

1 ' The protection prov1ded by Art. 2 (D) ‘1rst sentence of the
-Ba51c Lew includes the life of the-developing embryo
. 1n the mother s womb as an 1ndependenu legal interest;

a;’The express inclusion of the 1n—1tself-obv1ous right to
© 'life in the Basic Lew, as opposed for example to the
Weimar Constitution; is pr1n01pally“to “Dé understood as
a reaction to the 'suppre851on of Torms of existencé not
fit to live', the 'final solution ('Endl¥sung') and the
-'liquidations' which were carried out as state measures
.- by the National Socialist régime. In the same way as
" the abolition of capital punishment by Art. 102 of the
Basic Law Art. 2 (2§ first sentence of the Basic Law
contains : "a profession of belief in the fundamental
. worth of human.life and a 'conception of ‘the state which.
cansciously places itself in opposition to the views
of a political régime for which the individuwal human
life countdd little .and which accordingly ‘committed
. unlimited abuse of its arrogated right over the life and
“..-dgath of its citizens' (BVerfGE 18, 112 J1177

=

be In 1nterpret1ng Art. 2 (2) ‘first sentence of the Basic
- Law we must start from the wording : "Everyone has a
right to life eese Life in the sense of the hlstorical
existence of a human individinal exists aceordinﬁ
established biological and physiological knowledge at
. least from the 14th day after conception (Nidation,
' Individuation) (cf on this point the &xplanations. of
Hinrichgen before-the Special Committee for Criminal Law
‘Reform. ©th parlisment, 74th sitting, shorthand report,
P 2142 ff). The process of development beginning from

o/
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this- p01nt is a continuous one so that. no sharp
divisions or exact distinction between the various’
stages of development of human life can be nade. -
It does not.erd at birth; for example, the’ partlcular

type of consciousness pecullar to the human personality
. only appears a considerable. time after the birth. The

protection conferred by Art. 2 (2) fipst sentence. of
the Basic Law can therefore be limited neither to the_'

 'complete! person after birth nor to the foetus

' capable of independent existence prior to birth.

The right to life is guaranteed to every one who _
‘tlives'; in this context no distinction can be made
between the varicus. stages of developing life before

 birth or between bornm and unborn children. 'Everyone' .

in the meaning of Art. (2) of the Basic Law is

" 'every living human belng , in other words : every

' human 1nd1v1dua1 possessing life; 'everyone! therefore
jlncludes unborn human belngs.

'In the reply to the obaectlon that 'everjone' refers
‘as a rule both in ordinary speech and in 1eral

language to a 'complete' human person and tha
accordingly a purely literal interpretation would
appear to be against including unborn children within

. the scope of Art. 2 (2) first sentence of.the Basic’

de -

Law it should be emphasisged that in any event the
object and purpose of this provision of the Basic

. Law require that is protection should extend to the

life of the developing child. The protection of

human existence against interference by the state -
would be incomplete 1if it 4id not include tne
preliminary stage of the*complete human being i e. the

unborn human being,
This extensive 1nterpretat10n is in accor@ with e

. the principle established by the decisions of the

Federal Constitutional Court 'which reguires that in™
case of doubt that interpretation should be chosen
which ensures the greatest effectiveness. to the
provision of the Basic Law (BVerfGE 32, 54 -/717;

6, 55/727.

The history of Art: 2 (2)'fifst-sentence,bf the Basic
Law can also be relied on to support this. conclusions..

MOreover, ‘when the 5th Crlmlnal Law Reform ‘Act-was
being discussed, there was genersl agreenent on. the need
to protect the unborn child although the relevant
problens. of Constitutional Law were not exhaustively -

. examined..  In the report of the Bpecial Committee for

the Criminal law Reform on the Bill tabled by the

. SPD and TDP we. flnd .the followlng observa 1qns‘on this
,subJect : .

,.'/..
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"‘ ",Theflifef6f<an unborn human being is & lezally

. neu, S. 5). |

protected intetest which in principle should De 5

. .treated in-the same way as that of a person already
. borhe® e ,

- Thé truth of this statement is obvious as
- stage when the unborn human being would Ve capable of

1

égjregardé.that

indepéendent existence outside the mother's body. But

" .it applies equally to the preceding stage of develop-
’ mént beginning on about the 14th dey after conception

.ds Hinrichsen and others convinecingly demonstrated in

" ‘the public hearing(AP. VI § 2142 £I) .. .
. That in the whole subsequéent ‘development there is no

other break corresponding to this process is the
predominant opinion in the medical, antliropological-
and theological sciences eees ' .

::'Thig makes it impossible to look on an unborn human- |
" . being after the termination of nidation as non- .

.existent or not worthy of consideration. R 7S

. In this conmection it is not here necessary to answer -

the controversial question on which legal authors ™
‘differ whether and, .if so.to what extent, it fdlls

‘within the protection conferred by the Basic Law. At

all events, ignoring the extreme opinions of isolated

" groups, the general view of the law iz that the life

of an unborn human being should be treated as a
legal interest of high standinge. The Dill 'is based
on this understanding of the law." (BIL-Drucks 7/1981

. ":;The'wording of the'cOmﬁittée'reports on the other Bills
is almost identical on this point (BT-Drucks 7/1982, S. 5,

BT-Drucks ?/1985, S. 5, BI-Drucks. 7/164, neu, S. 4).

2.

~ The St‘ate's duty to p‘r‘b‘tect all human 1ife can therefore .
‘be derived directly from Article 2 (1) first sentence

of the Basic Law. - Apart from this, it may also be

- . deduced from the express provision of Article 1 (1)
. Second Sentence of the Basic Law; @ for the life of the
. developing child shares the protection which Article 1(1)

_Basic Law -affords ™ %o human dignity. Whererer

~human life exists it is entitled to the respect of ,
- buman dignity; 4t is not decisive. whether the person

entitled is conscious of this dignity or himself
capable of preserving it., The potential capacities latent
from the beginping in human existence ave a sufficient '

_reason for conferring this human dignity.
3« .. On the other hand it_is not necessary. to decide the
... . question, on which different opinionsexis®t not only ‘
‘in the present proceedings but also in court decisions
~.and legal literature, as to whether the urborn child
- 1s itself entitled to.fundamental rights or whether on
~account of the absence of legal capacity and capacity

So
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to be . entltled to fundamental rlghts it is 'only'
protected in its right to life by the rules ' of the
Constitubion. as such without their conferring on it
any personal entitlement. . The Federal Constltutlonal
Court has always held that the rules corferrlng
fundamental rights not only confer particular rights
on the individual for his protectlon against the
... .Btate but at the same time incorporate an objective
L éystem of values which constitutes a fundamental
f‘constltutlonal decision affecting all branches of the
law and providing guidelines ard inspiration for the
legislature, the executive and the courts -
"(BVerfGE 198 /2057 - Lith; BVerfGE- 35 79 /11u7 =
.universities Jjudgment - w1th further
reference). It can therefore be deduced from the
objective legal content -of the rules conferring.
fundamental rights whether and if so to what extent thc
State is obliged by the Constitution to provide legal
. protection for the life of an unborn human being.
r

- I1. .

e The State s duty of protection is a conprehenclve
one. It forbids not: only - obviously - direct State
interferences with the developing life of a human being
but a&lso requires the State to pfbteco and further'this
"life and above:all to protect it from illezal inter-
ferences on the part of others. This requlrement
is binding for the warious branches of the legal system

: accordlng to their particular functions. The seriousness
.of the State's duty to provide protection .increases with
.. the standing of the relevant protected legal interest
'in the scale of values established by the Basic Law.

It is not necessary to explain why human life is one .
of the highest values in the system established by the -
Basic Law; it constitutes the vital basis of human
dignity and a precondltlon for all other fundamental

. I':Lghts. :
| 2. - The’ State s obligation to protect the developlng life

‘of a human being exists in principle even as against ‘

the mother.  Undouhtedly the natural connection of the

“life. of the unborn child with that of the mother:

constitutes a special relationship. for which there is

no parallel in other spheres of experience. Pregnancy

belongs to the private life of a woman and its protectlon

is constitutionally guaranteed by Art. 2 (1) in

combination with Lrt. 1 (1) of the Basic Law. - If the

embryo was to be regarded merely as a part of the mother's
organism an inte¢rruption of pregnancy would fall within

the field of her private life into which the legisliator _
‘was not entitled to penetrate (BVerfGE 6, 32/017; 6, 389/0337;
27, 344/3507; 32, 373/3797. Since however the unborn child

: 1s an 1ndependent human belng protected by the Constitution-

ey
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responisibility for this. particularn life.

“~ of children. On the other hand,. the unborn child .
i1s destroyed by antermination . of pregnancy. Following
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termination of pregna@cy~becomeé-a social matter which ﬁs
accessible to regulation by the State and requires suc

"regulation. 4 woman's right’to the free development:
.of her personality = which concerns her freedom of
“action in the comprehensive. sense of the term and:

thus includes the right to decide on her personal

“pesponsibility not to accept parenthood and its

concomitant duties - is admittedly also entitled to-
recognition and protection. This right is however not
conferred without restriction - it is limited by the

- .rights of others, the Constitution and the principles

of morality. On principle it cdn never comprise the
right to interfere with the protected mights of another
without adequate justification still less to destroy that

~ other's life and rights at the same time, leagt of all

when in the nature of things the woman has a special

L.

Nt

A comprOmisé which both guaiantees the protection of =

- .1life of the unborn c¢child and at the same time leaves

the pregnant woman fee to terminate her preznancy is
not possible as the terminatlon . of pregnancy inevitably
implies the destrudtion of the unborp child.

It is therefore necessary to strike a balance between

these interests and in doing so 'both constitutional-

1y recognised values must be considered in their
relationship to human dignity as “the centre of the -

gystem of values established by the Constitution'’

- (BVerfGE 35, 202 /2257 . In making a’

decigion according to the principle of Art. 1.(1) of

.the Basic Law priority must be given to protecting life

of the unbornm child over the pregnant wouan's right

of self-determination. " The latter may be subjected to
‘many limitations in her possibilities of personal

development by pregnancy, maternity and the education .

the principle that where there is a conflict between

..constitutionally protected situations the least damaging
compromise shall be sought in accordance with the

basic principle of Art. 19 (2) of the Basic Law priority
must be given to protecting life of the unborr child.
This priority applies in principle to the whole period of

' pregnancy and may not be called into guestion even for a

certain period. The opinion expressed in Parliament

. on the 3rd recading of the Criminal Law Reform -Act thet

the object of the BLll was to affirm tho prierity 'ef a
woman's right to self-determination based on human .

© dignity over everything else, .ihcluding the child's right
“to life, durirg a certain period' (Deutscher Bundestag

7. Wahlp., 96. Sitzung StenBer. S. 6492) is incompatible
with the system of values recognised by the Basic Law.

./
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.. 3. This is the key to the basic attitude of ‘the legal
"~ gystem to interruptlon of pregrancy called for-by the
Constitution : "the legal system nmay not uake 'a woman's
. right to selfdetermination the only standard for its
provisions on this matter. -The State must in principle
postulate a duty to complete the pregnaney and must
therefore in principle consider its termination .. as wrong.
The .disapproval of the termination pust be clearlyexpre&md
in the legal system of- termination . of pregmency. It must
avoid giving the falselmpr8551on that an ™ termination
" of pregnancy is a social act similar to visiting a
.doetor to be cured of an illness or simply an alternatlve
* o birth control of no legal significhnee. Nor may
" the State evade. its respon51b111ty by recognising 'an .
area not subject to the law'. by refraining from judgment
~and leaving the matter to be dec1ded by the 1nd1v1dual
o on his own responsibilitrs.
' ' ITT. :
. . " How the State fulfils its duty to provide effective
. protection for the life of the developing child is a . . .
o matter to be decided in the first plaoe by the 1eglslator.

‘ He must decide which protective measures’ he ‘considers
pecessary and expedient in order to ensure eaLectlve
protectlon of life.’ .

1. In-.this matter the concept of the priority of :
prevention over punishment applies very specially to - -
the protection of the life of an unborn child (cf
BVerfGE 30, 336/ 350./. . It " is 'thérefore . - S
the - functlon of "the State to resort in the first. place
Yo social and welfare measures in order to protect the
life of the urborn child. What can be done in this
connection and how the measures should be framed in
detail is to a large extent a matter for the leglslature :
. _ and lies in yeneral outside the scope of what may be
-. - decided on in a Constitutional Court. In this ¢ mmnection
the. chief consideration will be to reinforce the mother 8
willingness to- accept the pregnancy on her own
respon51b111ty and brlng the unborn child to Dbirth,. -
Despite all thé State's dquty of protectlon it nmust not
be lost -sight of that naburé has 'in the first place
.entrusted the unborn child %o the protection of its
‘miother. The State's efforts to protect the child's
life should above all be directed towards reawakening and
where necessary strengthening the wother's will to protect-
the c¢hild in cases where this has ceased +to.exist.. '
Naturally the legislator's means qf bringing this about
~are linmited. The measures he introfueces wiil in nany
cases only take effect indirectly after a lapse of time
and: through their comprehensive educational effects lead
“to a change in-the .attitudes and.opinions of the community.

o/
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2. The questlon to’ what extent the State is bound
" by the Constitution .to make use of the criminal law,
the sharpest weapon in its arsenal, for the protection
of- the unborn- child cannot be. answered merely DY
posing the over51mpllf1ed questlon whether the State
..must pupish certain acts. What is required is a
L general .consideration taking into account firstly

- both the value of the legal interest infringed and

" the extent of the social damage caused by the act -
which must also be compared with othér acts of a-

" similar social and moral .quality. which are subjected

.to punishment -, secondly the traditional- legal orov1510ns

“i -on this matter as well as the developments in the
- concept of the function of criminal law in modern

.”“crlmlnai penalties and the possmblllty of renlac1ng

‘society,and finally the practical effectiveness of

them by other 1egal sanctlons.

. In pr1n01ple, tqe leglslator is not Obll’ed
‘ad0pt the same rules of criminal law:to pvotect uhe

"o+ 'life’ 0f the unborn child as he considers expedient and

. necessary to protect the lives of persons already

- . boppe As a- glance at legal'history shows this was nefer

- the case as: regards the applicatien of criminal sanctions -
_-nor was it true of the legal position which exdsted
'-1mmed1ate1y prior to the oth Crlmlnal Law Reform Act.;-

8o It has always been the functlon of the crlmlnal law

.+ to protect the basic values:of the community. It has
- been shown above that the life of each individual
. person was one of the most important- legally protected

interests. -The termination ..of a pregnancy desmroys

- irretrievably human life which has come into being

" Termination of pregnancy is.a form of kllllnb, thls ‘ .
T is clearly proved by the fact. that .the rel evant penalty, .
even in the 5th Criminal Law Reform Act, is to be found R
in the section 'Felonies and Misdemeanocurs directed '

. against.Life' &nd was described in the previous

- criminal law as 'killing the foetus'; the current
'denomination as 'termination’ of pre&nancy‘ cannot

disguise this facte No: ‘legal provisions can escape .

. the fact that this act is confrary to the fundamental .

invioldbility and indisposability of human life guaranteed

.. by Article 2 (2) first sentence of thHe Basic Law. From

this point of view the use o6f the criminal law %o

" . sanction 'acts of abortion! .is indubitably lefltlmate;'

under varying -conditions it represents the law in force
in most civilised States and in particular is in eccord
with German legal tradition. TFrom this toe, 4t follows
.© that a clear legal qualification of the .act (abortlon)
v a8 'contrary to the law' nust be retalned. -

-./. '
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b. However punishment must never be an aim in itself.
" In principle its use is a matter to be decided on

" by the legislator. He is entitled, provided he takes

account of the considerations mentioned above, %o °
‘express the legal disapproval of the termination of
pregnancy. required by the Basic Law Dy other means: 3
than the imposition of criminal penalties. The esgentlal
thing is that the totality of the measures protecting

the life of the unborn child, be they civil law or
public. law, in particular social . or criminal law :
measures, guarantee an effective »rotection in consonance

:'lwith the importance of ‘the legal interest to be )
protected. As a last resort if the protection required

by the Comstitution cannot be assured in any other

way the legislator may be under a duty to employ the
"eriminal law. The crimipal law is in a certain sense

. the ‘'ultima ratio' of the means aveilable to the
legislator. In accérdance with the principle of. :
proportionality which governs all public law including -

. constitutional law, he must be careful and cautious

in the use of tiis instrument. Nevertheless, this |

. means too must be employed if it is otherwise. impossgible
"~ to ensure effective protection of life. This is
‘required by the value and significance of the interest
to be protected. We are thus concerned not with an
tabsolute' duty to impose criminal penalties.but

- rather with a 'relative' obligation To use criminal
sanctions based on a realisation of- the inadequacy

of all available meanse. '

The counter-argument that a fundanental rights
provision conferring freedoms can never impose on the
- State an obligation to inflict penalties, is not .
-convincing. If a fundamental rule estvablishing
 certain values requires the State éffectively to
. protect a particularly important legal interest
" (inter alia) - against violation by third parties. |
" measures will often be necessayy which unavoidably
affect the freedoms of other pérsons entitled to the
benefit of fundamental tights. And in this respect
there is no fundamental &ifference between the use
. of civil or social legislation and the enactment of

5_‘criminal|provisionsﬂj_At the most there may be

-differences as regards the degree of the necessary
interference. The fact is the legislator must solve
"the conflict which arises in these circumstances by _
striking a balance between the two opposing fundamental
values or freedoms in accdrdance with the scale of

- values established by the constitution and having

" regard to the principle of proportionality dictated

" by the rule of law. _If the duty to make use of the
criminal law among other means, were to be generally
denied this would place a considerable restriction on
the protection of life thus afforded. The seriousness

"/',



VO SR
|

-102 -

~of the sanctlon 1mposed for destroylng a given
"interest should correspond with the value of the
interest threatened with destruction,.and ‘the funda- "'
mental value.of human 1ife is in accord with the
punlshment of 1ts destructlon by the crlmlnal law.

3." .As already stated the State's dhty to’ protect ‘the
.1ife of the unborn chlld applies also vis-a-vis the.
mother. Here however the use of the criminal law
raises special problems connected .With the particular
‘position of a pregnant woman. ‘The drastic effects of-
pregnancy on the physical and spiritual state of a
" woman are obvious and do not require to be more
particularly described. They often imply a considerable
~change in her entire way of life and a restriction of _
her possibilities for personal development. - These ‘ '
disadvantages are not always and not entirely compensated 8
through the woman's finding ‘a new sense of fulfilment

"+ in her function as a mother and the fact that a

- pregnant woman is entitled to receive the assistance of
the community as a whole (Art. 6(4) of the Basic Law).

In individual cases this may lead to a serious state of
conflict and indeed even to the extent of. constituting
.a threat to 1life. The unborn child's right of life
- may impose a burden on. the mother considerably in excess .
of that normally associated with pregnancy. This poses
‘the question of how much she must be expected to bear:
. in other- words, whether even in such cases the State
Cis Jjustified. in compelling the cBEHIEtioh of the -

" pre&nancy through the means of the criminal law. There is

.'-nmespect Tor those ¢f the child beyond a reasonable - A

.8  conflict " between resPect for the life of the. unborn
.child and the woman's right not to be réequired to -
+ sacrifice her own vital interests in order to ensure

‘pointi In such a conflict situation with respect to
* which it is not as a rule possible to reach a clear cut: A
moral assessment, and where the decision tO‘termlnate ' '
- thé pregnancy may be a2 true decision of conscience
. deserving our respect, the legislator is under a duty
- t0 exercise partlcuiar restraint. If in-such cases he
- chooses not to regard the conduct of the. ‘pregnant woman
as deserving of punishment and refrains from using
A;crlmlnal sanctions this must certainly be considered
as ' acceptable from thé point-of view of constltutional
law as being .the result of a process of’ strlklng a
. balance between conflicting interests for whlch the'
?respon31blllty lies with the 1eglslator. ;

. When deciding what can or cannot reasonably be expected
. to be borne, c1rcumstances whicn do not cast a heavy

. -burden on thé person in question HU§t be left out of
‘hcon51derat10n as they constitute the normal situation
"with which everyone is expected to cope. Indeed,
particularly adverse circumstances must;exist which
make it more than ordinarily difficult for

- ) - .
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the person concerned to perform -her duty so that

she  cannot reasbnably be expetcted to do so.

This is particularly the case when the performance of
her dquty would provoke serious inner conflict in the

“person concerned. The imposition of a criminal sanction

is not in general an adequate means of solving such
conflicts %cf. BVerfGE 32, 98 /109 7 - healer by prayer) as
it amounts to using external force in'a situation where
respect for the human personality calls for complete
inner freedom of decision. :

In particular it is not reasonable to expect a person

. %o continue her pregnancy if it appedrs that termination

ig necessary in order to avert ‘'a risk to the life’

"of the, pregnamt woman 'or 2 risk of.serious injury -
"to her® health' (Art. 24180 (1) Criminal Code as enacted

by the 5th Criminal Reform Act.) In this case her own
Ipight to life and physical integrity' (Art. 2 (2) first
sentence of the Basic Law)is in danger and she camnot

be expected to sacrifice it for the life of the unborn .

" child. . Furthermore the legislator is free not to impose -

criminal sanctions in othér cases imposing an unusually
heavy burden on the pregnant woman where the position -

-as to what she may be expected to bear, .is similar to.
. those contemplated in Art. 2715 (1). . .These could include

the eugenic (cf« Arts 2718b (2) Criminal Code), the o
ethical (eriminological) and the social orhardship grounds -

.for termination _of pregnancy -contained in the CGovernment

Bill tabled in the sixth Bundestag, which. were.. .-
discussed both publicly and in the course of the legislative
proéedure. In the discussions of the Special Committee

for. Criminal Lew Reform (7. Wahlp. 25. Sitzung. StenBer.

. 8. 1470ff), the representative of the Government explained
with convincing reasons why, 'in cases where these four
. grounds applied, it was not reasonable to expect a woman

to complete her pregnancy. The decisive consideration is.

“that in all these casées another interest which the

Constitution recognises as deservinzg protection becomes -
so pressing that the law cannot require the pregnant
woman to'give priority. to the right of the unborn child’

. in all circumstances.. -

" The ground of general hardship (social ground) can .also’

be included in this category. for the general social
situation of the pregnant woman and her family can

produce -such serious conflicts thalt the pregnant wonman
cannot be compelled beyond a certain .degrée by the criminal -
law to sacrifice her interests for the life of the unborn
child. In establishing the rule gpoverning this ground the

. legislator must so define the position exempting frem -

liability to punishment that the seriousness of "the. social
conflict which must exist ¢an be clearly recognized and the
¢ongruity of this ground with the others, from the point - -
of view of what a person can be expected to bear, is '

e
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malntalned. If the leglslator excludes &enulne :
_;confllct situations of this 'kind fraom the protectlon
“of the criminal law; he is not violating his ‘duty
. to ‘protect life. :In thege cases too, the state
nust not -be satisfied- merely to examine the pos1tlon
and where necessary certify that -the. lezal require-
ments for the non-llablllty to punishment of a
termination ©of pregnency are satisfied. On the
. contrary, here too, ne nust be. expscted to provide
.advice and help with the objeet of exhorting the
'pregnant woman to observe her. normal auty of . o
. ‘respecting the right to life: -of the unborn Chlld and ..
"encouraging her to continue her Dpreznancy, and = -
above all, in cases of social need, to svpport her
by providing practical a351stance. ‘ : -

‘In all ‘other cases, the termlnatlon oi‘ preznancy .. - - .
~remains a wrong liable to punishment; because: in this
_ cage the destruction of a legal inbterest of the - ...
.highest standing is . placed in .the unfettered -
_‘dlscreulon of another, person not acting under the
.compulsion of = situation of hardship.  Were the
. legislator to decide in this case also. not to
_'ﬂapply .crininal. sanctlons, this. could only be reconciled
. .with the duty of protection imposed by Article 2
(2) first sentence of the ‘Basic Law, if he had at his
- disposal other effective légal sanctions which made
‘clear that the act was wrong (the disapproval of the
law) and were Jjust as effectlve in. Dreventlng the -
- interruption of pregnancies as a penaltv 1mposed byt
'the crlmlnal law. _ .

D.

It we apply these standards to . tLe tlme limit system e
establlshed in the 5th Criminal Reform Act (against which ' ‘!!

this appllcatlon is brought) we find that thab Act does.
not comply in a sufficient degree with the obligation.:
-arising out of Artlcle 2 (2) first sentence, in conjunction
. with Article 1 (1) of the Basic Law, to prov1de effectlve
protectlon for the unborn chlld.

: I. '

. Admlttedly the constitutlonal reqvlrement to protect
the life of the unborn child is adressed in the first
place to the legislator. It is however the task of the _
Federal .Constitutional Court on which this function has beeh
conferred by the Basic Law to-decide waether the legislator =
has complied with this requirement. The court nust
admittedly: be careful to respect the legislator's margin .
of appréciation in judeing tﬁe fectual elraumsianses Ier
which he must legislate, the prognosis which may be required
end.the choice of the means to be employed. The court
-may -not put itself in the place . .of the legislator : it is
however its function to consider. whether the levlslaxor
has done what is necessary within the p00510111t1es open

o/-
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to him to avert the dangers-threatening the legal interest
'requlrlng protection. In principle, this also applles. -
to the question whether the legislator has a duty to

employ his most trenchant.weapon ise. the criminal law,
though in this case the examination must stop short of
con51der1no tle detalls ofIthe punlshment to be 1mposed.

N - It is generally: recognlsed that the nrotectlon of.
“the life of the . unbérn child prov1ded by - the previous . -
Art. 218 of the Criminal Code was in fact insufficient
'"because it laid down an undifferentiated penalty for
nearly all cases of interruption of pregnancy. . For the
realisation that there were cases in which the punishment
imposed by the criminal law was inappropriate finally led
to cases which'really deserved punishment not being dealt
with with the necessary severlty.. The position was made

- worse by the fact that it is frequently difficult %o

~ ascertain the facts owing to the nature of the circumstances
. in this offence. ~Admittedly the statistics quoted for the
" dark figure with respect to interruption of Dregnancy -
vary widely, and it may well be practlcally impossible

to obtain reliable data on this question by weans of
emplrlcal investigations. In any event thie number of -
illegal 1nterruptlons of pregnancies in the Federal Republlc
was high and the existance of an undifferentiated criminal
sanction may have been one of the reasons why the .

State failed to take adéquate measures to protect the

11fe of the unborn Chlld.‘ . .

 In the flnal version of the Sth Crlmlnal Law Reform

| qudt the legislator was guided by the idea of giving .

preventlve measures priority over penal sanctlons (cf.

on this point the motion tabled by the SPD and FDP and

‘adopted by Parliament in connection with the passing oft

" the 5th Criminal Law Reform Act =~ BT -~ Drucks 7/2042).

'The Act is based on the idea that the life of the unborn .
child is better protected by .giving the pre"ﬁant woman

" individual advice than through the threat of punishment. .

which makes a woman 1ntend1ng to comit abortion inaccessible

to influence, and which is mistaken from the point of

. view of criminal policy and has in any case shown itself
"to be of no effect. TFrom this the legislator. drew the

conclusion that under certain conditions durlnb the first

twelve weeks of pregnancy the criminal sanction should

' 'be completely abandoned and replaced by preventive advice '

and lnformatlon (Arts. 218a and 218c).

There is no constitutional objection and it must be.
approved of if the legislator endeavours to fulfil his
" duty to provide better protection for the 1ife of the
unborn child through preventive measures including advice
- designed to- strengthen the woman's own sense of respon51b1-
lity. DNevertheless the system actually adopted ig subject’
to conc1u51ve constltutlonal obaectlons in several respects.

ol
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M, . e disapproval of the interruption of a pregnancy
- - : required by the Constitution must also appear clearly . .
. in the leégal system at the sub-constitutional level. As
“previously stated, the only exceptions can.be. those *
. cases in which the woman cannot reasonably be expected
- to-continue the pregnancy even having regard to the _
value: judgnent inéorporated in'Art.}E,(2 " first sentence- .
. .0of the Basic Law. . This general disapproval of the wrongness
.of the act in question is not expressed in the provisions
of ‘the 5th Criminal Law Reform Act relating to- termination
of ‘pregnancy in:thé first twelve weeks; - for after setting .
.. agide the criminal sanctions in Art. 218a -0f the Criminal '
."Code the Act ledves it unclear whethetr .a termination
of presznancy not based ‘on one of the approved grounds
is or is not lawful. This is so despite the -fact that :
“technically Article 218a of the Criminal Code constitutes .
- an _exception to the general criminal provision in Art. . o
. 218.. This is so whatever positior one adopts with
. regard to the question whether this provision in fact
restricts the scope of Art. 218, provides a ground of
~Justification or finally ‘merely supplies & reason for
exempting from guilt .or punishment. The open-minded”
' -reader must receive .the impression.that Articlé 218a
+ completely cancels the legal disapproval by a general :
repeal of the penalty irrespective of the reascns for which -
- theact was committed and that under the conditions there spe-
~'cifiel o termination " of prcgnancy is. legally pernicsible,The
offence deanlt with in Arficle 219 ef the Criminal Code thus
. loses'agreat dea} of 1ts inmportance,- especially since
S experience shows that -by far the grenter number of _
.termination . of pregnancy - according to information .
supplied by the. @Qvermment representetive (loc citp.
1472) more than 9/10 - are undertaken in the. first
twelve wecks. This creates the impression of a practically .
. couplete exemption of the termination . of pregnancy from. N
. eriminal -sanctions (the same opinion is expressed by .
. Roxdin in J Baumann, Editor, - Das Abtreibunzsverbot
- des- Paragraphen ‘218 p. 1185). R :

~ Moreover there is no other provision of the S5th
.Criminal Taw Reforn Act which makes it clear.that a . .
. termination of pregnancy within the first twelve weeks
© not.based on the approved grounds is still disapproved
by the law. In particular Section 2 of %he .Act, which
brovides that in principle no one is under an obligation
o take part in a termination .. of ‘pregnancy, says
nothing about the lawfulness or unlawfulness of such an
- act;. the object of this provision is Lo make allowance
. for the freedom of conscience of the individual and the
freedom of the moral convictions of a person who is
. faced with the question whether he can and should
", take an active part-in .the termination- of a pregnaney
~exempted from criminal sanctions by Article 213z of
. the Criminal Code.:- » _ ’ R :
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A cursory examlnatlon of the soc1a1 lerlslatlon
cortained in the Criminal Law Reform (Sunnleaeﬂbary
Provisions) Act forces one to the conclusion that a
termination : of pregnancy in the ‘first twelve weeks is
in no way rep¢ehen31b1e and may accordingly be
_encouraged and facilitated by social legislatcion,.

Tor statutory claims to receive social benefits imply -

a presumption that -the factual circumstances in virtue
of which they are granted-do-ndét congtitue an act

. forbidden (or dlsapproved)by the law. These provisions
. - therefore taken together can only be interpreted to '
":.mean that the termination ~‘of pregnancy underuaken by

‘a ‘doctor during thie first twelve weeks "is not 1llegal
"and thus permitted (by the law.)

. This was also the p051t10n adopted Yy the: Pederal
Government with respect to the Bill 4abled in the:
'‘6th . Bundestag ;. the explanatory memorandum
referr1n° %o clause 1 states (BT~ Drucks VI/ 3434 S. 9)

"Whereas in other fields the 1eglslauor nay assume
_that the repeal of a criminal law prohibition cannot,
be understood as conferring legal approval upon .
conduct hitherto liable to punishment, special conside~
- rations apply to the new provisions on the termination
. of pregnancy: The time-limit system can only fulfil the -
- functicn expected of it. in the field of health poliey
1if every. termination of pregnancy in the first three
. . months is deemed to be approved of By the law. The .
" operation must be undertaken as part of the meneral
‘system. of medical care.. The contract for breatment by
a doctor must be valid. . In particular to ensure the
non-applicability of Arts. 134 and 130 of the Civil Code

... these and other circumstances can only be. interpreted

" in the sense that the law recognises an onevatvon _
~undertaken before expiry of the three montirs neriod
as a‘normal social procedure in every case.?

The Government representatlve appeaxing before
. the Spe01al Comnittee on Criminal Law Reform, expressed -
hlmﬁﬁ%;)ln 51m11ar terns. (7 Wahlp.|25. Sitzung StenBer
P : . S g

"The follow1ng p01nt is important : .‘termination. of"
pregnancy by a doctor in the first trimester ig not .
illegal -under 'the "time-limit system : it is permitteds
This is the only way of integrating ‘it into - “he gystem
of the criwinal law - freedom from llablllty to punishe
ment of those .taking pert; ewxclusien of the defenge ef. -
protecting third parties from attack - it is also the.
only way of justifying the civil law 1mpllcau10ns -~ the
validity of the. contract for treatment in “plte of Art,
134 of the Civil Code --and the provisions.of health.

- legislation facllltatlng the operation and above all. :

their proposed insertion in the system of social irsurance
‘as provided for in the Criminal Law Refo*m (vanlementary

Prov151on s) Act." . y



2. A merely formal statutory disapproval of termination

of pregnancy would moreover not be sufficient; as it would -
not be considered as an obstaole by a woman determlned to

: termlnate her pregnancy. - Recognising that ‘positive measures -to
protect the -‘1ife of the unborn child are also necessary, the

" legislator of the 5th Criminal Law Reform Act has replaced the

‘penal’ prov151ons with a c0unselllng system under Art. 218c of the
~Criminal Code in-cases where a pregnancy is termlnated by a
.doctor with the consent of the pregnant woman. = However, the
' complete removal of llablllty to punlshment creates a breach in
the protec{ive system which, in a not inconsiderable number of
cases, totally destroys the guarantee of the 1life of the unborn .
child by making it subject to the untrammelled dlscretlon of the
woman concerned. Theré are many women who have made up their
‘minds to a termination of a pregnancy and are not liable to be
.influenced by counselling of the type contemplated by Art. 218c(i)

.. even where no ground exists such as.would be recognised under the

system of values established in the Constitution. THese women
are neither in pecuniary need. nor subject to a serious mental
conflict. They reject pregnancy because they are not willing to
accept the sacrifice it. demands and the natural duties of mother-.
hood. They. may -have serious reasons for their attitude towards
_developing life but their reasons cannot be put into the balance
against the duty to protect human life. According to the

" principles set out above, pregnancy is. somethlng which these
women can be expected to bear. The actions of this group of

" “women who are noét entitled to terminate their pregnancy-on any of

the grounds recognised by the Constitution are also fully covered
by Art. 218a of the 5th Criminal Law Reform Act. The life of
the unborn child 1s abandoned to their arbltrary decision without
any protectlon .

e

- On thls o01nt 1t is obaecued that exoerlenoe shows
that in most cases women not amenable to 1nfluence
-woijld find a wey to avoid punishment, . that the -
.- threat of punishment was -in any case Iargely ineffective.
" Besgides, the legislator wWas faced with the dilemma that

jg,preventlve counselling and ‘the threat of punishment
‘‘were inevitably to a certain degree. mutually exclusive

" as regards their effectivenees in protectlnw life : the

" threat of punlshment which was part of the approved grounds

: Msystem 'would it dis true by its deterrent eifect prevent.
" unjustified terminations : of pregnancies to. an extent

.. that could not be precisely ascertained. At the same

‘time, however, the threat of punishment prevents life .

'“;belng saved in other cases through the counselling of

"women accessible to influence; for particularly in the
~case of those women where the requirements for one -of

the recognised grounds were not satisfied and 1ndeed other
. ,women who had doubts about, -the outcome of the orocedure

ol
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for aécertaining the existence of such grounds the

- woman in question would keep their pregnancy secret .
" on account of the liability to punishment and thus -to

a considerable extent avoid being influenced by their'
entourage and the counselling authorltles. This showed

*"that complete protection of the life of unborn children
'was impossible. The leglolator had no choice but to

weigh lives against lives i.e. the lives it was antici-
pated could be saved through a particular way of dealing
with the question of abortion against those that would
probably ba eocrificed by the. application of this same

‘solution; fér the effedt of imposing penalties was not

only to protect but at the same time to deguroy the
lives of unborn children. Since it wag not clearly

i‘establlshed that one system protected individual life

better than the "‘other the legislator,. in. ch0051ng the time-
limit sysfem, had not transgressed the llmltS imposed .. -

-0n h1m by the Constltutlon

f(a) To begin w1th thls cenception does not do Justlce
“to. the nature and .function of the criminal law. A rule

of ¢riminal law is in pr1n01p1e directed towards all

~-members of the community and imposes the sane. oblﬂgatlon_

on them all. Admittedly the prosecuting authorities

o practlcally never succeed in obtaining the punishment

of all those who commit offences against the criminal law.
The -dark figure varies from-offence to offence. It is

not disputed that it is particularly high in the case

of abortion. This however.:is not a reason for overlooklng-
the function of the criminal law as a general deterrent.
If tue purpose of the criminal law is. considered to be

t',the protection of specially important legal interests asnd
.. .primary values of the community this partlcula¢ function
" is of great importance. Just as 1mportant as the visible

reaction in the individual case, -are the remote effects

.0f a rule of criminal law which 1ay1ng down a rule of

principle ("abortion is punishable") has now been in
existence for a.very long time. The mere exdstence of
such a criminal sanction has an influence. on the value
judgments and behaviour of the populatioxn (ef Bericht
des Sonderausschusses fiir die Strafrechts reform, BT-. _
Drucks 7/1981 (neu), S 10). -The knowledge of the legal
consequences of -contravening the rule creates e barrier

- ‘which many hesitate to cross. The opposite effect is

produced if, by a’ complete removal -6f the 1iability to
punlshment,conduct which. undaubtedly deserves to be . :
punished is declared to be legally unobaec»lonable. This
must lead to & confusion of the concepts of 'right' and

“ Ywrong! ex1st1ng in the community. - The purely theoretical .
"pronOuncement that .termination "of pregnancy is 'tolerated’

but not 'approved' must remdin ‘ineffective s0 long as there

" is no recognisable legal sanction which draws a clear

distinction.between the Justlfled ‘termination - of | .
pregnancy and cases.in which it is- reprenen81ble1 A

“ ”comp1ete removal of the llablllty to punlshment inevitably

o/ s
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means that the average cltizen w1ll obtain the impressian
.that fermination of pregnancy is legally permigsible

“4{n all cases-and can therefore no longer be. condemned .
by social morality.. "The dangerous inference from the
absence of legal sanction that the act is norally- - ‘

: permlssible" isch, Auf ‘der Suche nach der Gerechtlg-
“keit, 1971, s.,ﬂoi - iB 1500, apparent not to be drawn

by many members af the communlty.“_thwm,“.mw.. L e

. : This is also the opinion of the Federal Governmeit
.-in the reasons %1ven for the Bill taoled in the 6th
,Bundestap (BT=Drucks VI/3454 S. 9) - R "y

_ "The tlme—llmlt system would mean that the general
consciousness . of 'the:need to protect. the life of the -
unborn child in the first three months of pregnancy would -
dlsanpear. It would encourage .the opinion that termination
of pregnancy, at ledst ‘at &dn eazly stage, was a matter

. within the "discretion of the preznant woman  in the same .

. way as the use of contraceptlves. This conceptlon is ]
‘incompatible with the syctem of values contained in the

'"Constltutlon." : _ .

.j(b) ‘The welghlng of llves a@alnst llves on a global basis,
.which means abandoning to destryction thesupposedly '

smaller number in the interests of sav1ng the allegedly .

larger number, is incompatible wltﬂ the duty to protect

. each 1nd1v1dual life. :

. - . -

In the declslons ‘of the FederaI"Constltutlonal Caurt

f:;fthe principle has been developed that -the unconstitutio-
. nality. of a statutory provision; which through its

.. structure and its actual effect harms a particular class -
- of persons,cannot be contraverted by snow1ng that the

ErOV131on in question or other provisions of the same
“Act favour a different set of persons. S5till less is
1% sufficient for this purpose 1o emphasise the general .
- tendancy of the Act to brotect legal rlrhts. Thls B
- principle (cf BVerfGE 12, 151//1687 , .

15, 328 /73337 ; 18, 97 /1087 ; o

260 /2697 ) must apply. in. a. partlcular R
degree t0' the strictly  personal’ -interest B :

. an individual has in his own ‘11fe' The protection of

. the ll;e of each individual cennot- be abandoned becauSe'

~ one-is pursuing an aim in itself worthy of respect
. .namely that of saving other lives. Every human li}e -

" even in its earliest stages - is of equal value. ahd

cannot therefore be subaected to any type of discriminatory
assesgsment or, still less, made the object of & numerical

~ ‘calculation. - The basic conception . of legal policy

. ‘underlying the 5th Criminal Law Reform Act reveals a

" notion of the function of the lew in a society respectlng
~the.rule of law.that cannot be accepted. . The legal

‘ protectlon for each human individual life demanded by

-the Constitution is abandoned in favour of a more

o ./
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"sociologically technical® application of the Act as
-aﬁ'qperation by the legislator consciously directed to
the attaimment a specific and desirable goal of social
polic¢y, nanely "the stopping of the aborulon plague.
~"However the legislator must not only consider the goal,
. however de51raale, he must also bear in wind that
every stép on ‘the way must be justified in thé eyes of
the Cons. titiion and its unrelinquishable demands. The
. individual protectlon of fundamental rights uust not be
. sacrificed to the efficiency of the system as z whole.

'..Leglslatlon is not only an instrument for. directing .

"'social processes in accordance with 5001ologlcal sc1ences
and forecasts but also the permanent expressién of the .

- assessment of human acts by social mO?allud, and in its -
' fodtsteps by-the law. Its task is to say what 15 rlght

and - what is wrong for the 1ndlvn.dual. a

i (e) Mbreov¢r there is no rellable factual ba51s for
striking a general balance of this sort which is in any.
.case ‘unacceptable in principle. There is no sufficient

. evidence to.show the number of interruptions of

pregnancy will be materially less in fucq¢e than under the
-previous legislation. On the contrary, axter very :
detailed: considerations and comparisons ‘he Government
representative before the Special Comaittee for criminal .
Law Reform (7 Wahlp., 25. Sitzung. StenBer. S.1451)

- . came to- the conclusion that after the introduction of

 the time-linit system in the Federal Renuollc the total
nunber of lezal and illegal abortions would probably

rise by about 40 %. .This calculation wau admlttedly
doubted by Professor Pr. Dr. Jirgens in the oral hearing.
" Nevertheless the figures available from aoroad, particularly
from England after the entry onto force of “he Abortion
Act of 1967 (cf the statement in the Report of “the .
Committee on the Working of the Abortion Act - Lane =
Report) and the German Democratic Republic after entry -
. into force of the Interruption of Pregnancy Act of -
“9+3. 1972 (cf Deutsches Erztedblatt 1974, 2765), make:

it impossible to infer with certainty tha there would be
‘& definite reduction in terminations  of presnancy. In

" view of the very high value 'of the lezal 1nterest to

'be protected cxporlrents are. not. perm1851ble._.

- M@anwhile the representatlves of all the parties in
the Specdial Committee for Criminal Law Reforam have refused
to accept figures from abroad as automatlcaﬁly applicable
to- the Federal Republic of Germany (7. Wahlp. 20. Sitzung
StenBer, 5. 1286 ff) as the effects of varying social

- structures, mentalities, religious comvictions .and patteorns
of behav1our were. practically impossible to calculateu
Even when-all  the particular features aoplying in the
Federal Republlc of Germany are interpreted in favour of
the time-limit system, an increase. in ihe number of
1nterruptlons ef pregnancy must. be antlclpa sed because as

-

_' ' .. . ./;
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. @lready shown the mere existence of the criminal

ganction imposed by Art. 218 of the Criminal- Code

exercised an influence on theé value judguents and behaviour
. -of the population. In this connection congiderable

- importance must be attributed.to. the fact that as a

.. 'result of +the 1liability to punishment tle posszblilty’“
' of obtaining an abortion, in particular a properly

;f performed abortion, wasg considerably..réstricted -
(1nter alia for finaneial reasons). At all events it

" is not evident that the time-~limit -system would brlng

.- abéut even a merely: quantltatlve 1mprovement of ‘the - '
protectlon of life. -

3. The counselllng and - 1nformatlon of pregnant women
provided for in Art. 218-(c)..(i) of the Criminal Code
can - regarded in itself -~ not be consideéred as adequate
.'t:o persuade women to ‘continue their pregnancy. .

The measures provided for ‘in this article are less

satlsfactory than those contained in the alternative
. draft of the 16 experts in criminal law on which the .
congeption of the 5th Criminal Law Reform Act is in
-~ other-respects largely based.: -The advice bureaus
-Iprov1ded for in this text (in Article 105 (1) No. 2)
-given the power themselves to- provide financial, social
and family assistance. Furthetrmore the intention was
. that by:employing suitable staff they would provide . ‘
" pregnant women and their relations with moral support
and earnes»ly endeavour to persvade-then to continue-
thelr pregnancy (cf. in detall,HJ 11 et seq)

There was all the more reaeon to set up counselllng

" bureaus in accordance with these or similer proposals

‘enabling them to provide direct assistance. as according to
the-report of the Special Committee for Criminal Law, e

... Reform (BT=Drucks 7/1981 (neu)p.7 with references to _ .
~‘the Anh8rungsverfahren) the unsatisfactory housing ‘ oy

_position, the 1mp0581b111ty of looklnb after a child

...at the same time as pursuing one's education or holdlng

“down a Job, poverty .and other material reasons, as well

.+ .as the fear of social sanctibns in the case of unmarrled
;" women, were the most frequently mentioned causes and

. motlves of a de31re to termlnate 8. preznancy.

By way of sontrast the adv1ce bureaua under Art, 14

_Lﬂ“are'to provide information "on the available forms of
" public and private assistance for nregnant women, m@ﬁheys :

~and:children in particular such as facilitate the

-“continuance of the pregnancy and tend to relieve the

. situation of mother and child." This-could be. inter-
..preted to mean that the advice. bureaus would only provide
"information without deleberately influencing the motives
- of the pregnant woman's decision. Vhether the neutral
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descrlptlon of the anctlons of the advice bureaus
is due..to the fact that in the Special Committee for
criminal law reform the opinion was expressed that
the pregnant woman should not be influenced in her
decision by the advice received (opinion expressed

" by won Schdler, FDP 7 Wahlp. 25 Sitzuny StenBer;,

Se 14?5) need not be decided here. AT “all events the
exercise of such influence is a matter of decisive
importance if the counselling i1s to help.to protect

. .the life of the unborn child.. Art. 213 (&) Nog. (1
‘and (2) can, however, it is true be interpreted in the

sense that the councelling and information are intended
to persuade the pregnant woman +tc complete her

. pregnancy.. It would seem that the revort of the -

Special Committee -(BT~Drucks. 7/19u1/n/neh/ S. 18). is
to be understocd in this sense; -it states that. the

‘counselling should take account of the entire

circumstances of the pregnant woman and be conducted -
on a: personal and individual basis, not by telephone’
or by handing out prlnted material (c¢f the above

" mentioned Bundestag resolutlon B - Drucks,?/
2042) ' e

' Fven though it may be thougat covcelvable that
this type of counselling could exercize a certain
effect in persuading a woman t6 give up her intention

" of terminating her pregnancy the actual detailed
- . organisation contains such deficiencies that it
cannot be expected that it will provide effectlve .

Drotectlon for the l_fe of the unborn chlld.'

 .(a) ACCOrdlng to Art. 218 (c¢) ¢ (1) No. (1) the in-~

formation, on -the available form of private and public

-agsistance for pregnant women, mothers and children,
may be provided by any doctor. However, it is difficult

. even for a trained specialist to be familiar with all
‘the various details of welfare law and its admini-

. stration. It can hardly be expected .that a doctor

would be in a position to provide reliabdle  information

n-on all the rights and p0551b111t1ms '1at night ‘be

available in any individual case, pars 1cular1y as a

.'means test is frequently required (eg for rent allowance .

or social assistance).  Doctors are not. qualified

by their professional training to give advice of this
sort nor as a rule have they suf*1c1e3u time at their
disposal to provide 1nd1v1dua1 counselling.

:'(b) It is partﬂcularly unSatlsfactory that information

about social assistance may be given by the same doctor

. who is to carry out the 1nterrupclon of. pregnancy. This
~also destroys the value of the medical counselling
.. ‘provided for in Art. 218c (1) No. (2) which in itself

falls within the scope of a doctor's duties. As.
conceived by the Special Committee for Criminal I aw

- Beform it would take ‘the following form :

e
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'"TFlS refers flrstly to adV1ce concernlné the type

. of operatlon and its possible effects on heal the _It

must not however =and this is expressed Dy the _
. conséious choice of the word 'drztlich' . (i.ea 'doc*or s’
advieé rather than:'medical'! advice) - be limited to-

' “"the purely medical aspect of the case. On the contrary,
© it must, so far as is possible and fitting in the

circumstances, extend to the whole presenEE and future
position of.the greanant woman so far as it may be
affected by the ermination 'of pregnancy, and at the
"same tinme in accordance with the doctor's other duty
also~include the protection of the life of the unborn
¢hild. The doctor -must therefore’ e’plaln +to the

" ‘pregnant woman that human life is destroyed by the

. operation and tell ‘her what stage this 1l*u has :
".reaclied. As confirmed in the public hearlng eg by Pross
(4P VI pp.2255, 2256) and Rolinski (AP VI b, 2224)
experience shows that many wom®n are completely ignorant
in this respect and that when they léarn-of these facts.
it often causes. them to suffer from serious doubts and
. remorse. The counselling must accordingly be pldnned ts
L forestall confllct situations of thls sort."

:(BT Drucks 7/1984 (neu) . 16)

The. doctor whonm the pregnant woman. is v151t1ng with
the specific purpose of obtaining an abortion cannot
ve expected to provide information in the manner here

":eonteqplatod with the purpose required by the. Constitution

. .desire by .a woman to terminate pregnancy because they

7.+0f ‘attempting to bring about a continuation of the

pregnancy. Since, from the results of general inquiries

to date and. the positions adopted by representative.

. medical bodies, it must be assumed *bat the magorlty

. +of .doctors will refuse to .perform -

o abortlonﬁ not based on the anproved grounds the doctors
prepared to offer their services will usually be those

who either consider termination . of pregrancy a

profitable business.o®-are w1111ng to comply with any

-

:'regard this measure either as a demonstration of the .
‘woman's right to self-determination or a means of
“emancipating woman. In both cases it is very unlikely -
«that the doctor would exercise an ‘influence to persuade
‘the woman to continue. her pregnancy.

- This is confirmed by the experlence in, England. There
the (very widely drafted) ground must be certified by
any two doctors. The result is that almost svery desivsd
termlnqplon of pregnancy is carried out by specialised |
private doctors. The appecarance of professional middlemer
who direct women to these private. ¢linies is a particularl;

.. unpleasant development but one that is difficult to

+ -gvoid (cf -Lane Report Volume 41.paras. 436 and 452).
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(¢) Purthermore, the success of the information and
counselling is lessened by the fact vhat the termination
- of pregrancy may be performed immediately thereafter.

A serious consideration by the pregnant woman and her
relations of the counter-arguments put to her during

the counselling cannot be expected in these circum-
‘stances. -The alternative version of Art. 218¢ submitted.
by the Federal Ministry of Justice to the Speeial
Conmivtee for Criminal Law Reform therefore provided
that the termination:.. of pregnancy could only be under-
taken after the expiration of at least three days after
she had been told about the various Types of assistance
available. (Art. 218 (1) No (1) (Sonderausschuss 7.
Wahlp., 30. .Sitzung, StenBer. p. 1659). Subsegquently
however, according to the report of the Special conmittee
"1t was decided to drop this waiting period sanctioned
by the criminal law as in certain cases depending on
the pregnant woman's place of resideace and her personal
- circumstances it might invoelve her in excessive difficulties
with the result that she decided not to attend the
consultation"  (BT~Drucks 7/1931 (aeu) p. 17). - When

a wouen- therefere is determined to interrupt her
pregnancy it is merely a gquestion of finding. a compliant
doctor : as he may be responsible for both the welfare
and the medical counselling and finally himself

entitled to perform the operation, itv.cannot be expected
that he will make a serious attempt to persuade the .
pregnant woman to change her mind. o

ITI.

o The Court's opinion on.the constitutional position
regarding the time-limit system in the Tifth Criminal

Law Reform Act:may be summarised as follows

% 1s incompatible with the lexislator's duty. of
Ppreserving numan life .that terminations: of pregnancy
‘are not legally disapproved and subjected to punishment
when they are unfertaken on grounds which cannot be
Justified according to the system of values established
in the Basic Law. There would admittedly -be no con-
stitutional objection to the limi tation of the liability
to punishment were it combined with -other measures whoge
"effect would at least compensate for the loss of the
protection afforded by the criminal law. This however
1s - as has been explained - obviously not the case.

The parliasmentary discussion of the reform of the law
relating to abortion has it is true made it better
understood that the State's foremost duty is to prevent
the désiruction of the unborn child by providing in-
formation on preventive birth contrel, throusgh effestive
‘welfare measures and a general change in the attitude of

:'Psociety. Nevertheless neither the asgistance of this

' type at present available and in fact granted nor the
- counselling provided for in the Fifth CUriminal Law Reform
Act can replace the protection of the individual life

o/



~ 116 -

" which is in principle still provided today.by the
crinminal law in +those cases in wvhich there exists no
ground for terminatlion of pregnancy which can be
- acéepted under the system of values established by the
. Basic Law. - o I . -

. If the legislator is of the opinion that the
_hitherto undifferentiated liability to. punishmént for
. termination of a pregnancy is of. quesuionable value
ag'a means of protecting life, this does not relieve
Chim from the duty at least to meke an attempt to achieve
better protection of life through more differentiated
criminal provisions imposing a penalty in those cases
. in which the termination. 'oF pregnancy is contrary:to
© the spirit of the Constitution. A clear distinction
- between this group of cases and the.others ih which a .
woman cannot reasonably be. expected to continue her :
Pregnancy would strengthen the power of the criminal law .
to create.a feeling for what is right and wrong. - Anyone -g
who.recognises the priority.of protection of life over :
. The woman's right to conduet her life as she pleases
“cannot deny the wrongness of the act in cases which are

.- not . covered by one of the approved zrounds. - If the State

not only declares these cases to be punishable but also
sees that they are in practice prosecuted and punished,
the community as a whole will not consider such sction.
- unjust or antisocial. . : R

The passionate discussion of the question of abortion

' may give. reason to fear that the value of the life of

. the unborn child is no longer <fully recognised in
-certein sections of the population. . This, however, is no
Justification for the legislator to give up the struggle.
. On the contrary he must make a determined effort to
“achieve a more effective protection of life through _
differentiated criminal sanctions founded on ‘the ordinary
citizen's sense of rightfﬁPd WIONng. R

: The attempt is sometimes made to defend the system .
 adopted by the Fifth Criminal Law Reform Act by pointing:
out that in other democratic countries of the western

- world the criminal provisions relating to the termination
-of a -pregnancy have been 'liberalised' or 'modernised’
-in a similar or even more rajical wenner; this was :
evidence that the new provisions -did at any rate correspon
with the general development of opinion.in this field
and-were not incompatible with furndamental principles
oflaw and social morality. C

Such considerations cennot influence our deeision in

- this Court. Apart from the fact that all these foreign

system are the object of intense controversy in the countries
in question, the legal standards governing the acts of :
the legislature in-those countries differ fundamentally

-from those in the Federal Republic of Germany.

2
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.The Ba31c Law is. founded on prlnclules concerning

,'the nature- ofthe State;whlch can only be understood

“on “the ba51s -0of our historical. experlence and the
,splrltual -and moral reaction to_ the precedlnv national .
socialist system. -As an answer to the omnipotence of

the totalitarian. State which claimed unlimited domination
" over ‘all  fields of social life and for which in the pursuit
of its naticnal goals the consideration even of the
1ifé of the individual. was in principle of no importance
the . Basic Law has established. an order based on a system
of values which in all its provic’'ons ig centred on

the: worth and dignity of the individual lumen being.

. As the Tederal Constitutional Court. alreadvy stated at

an early date (BVerfGE, 2; 1 /127)

this is based on the conceptlon that man occuples ‘a

. special independent place in the order of creation.
which calls for unconditional respect for the life of -
every individual human being even if the individual in

'ff;questlon is apparently socieally 'of no wvalue! and which

" therefore makes it impossible to destroy such life

~without uome_ground of Justlflcatlon. Tnls ‘basic
decision in the Constitution conditions the formation
" and 1nterp¢etatlon of the whole legal system. Not

" even the legislator is free in relation to this require-

.. ment; con51derat10ns of what is expedient from the

N p01rt of viéw of -social policy, indeed evenr political

- necessities cannot get past bhlS constitutional
‘barrier (BVeriGE 1, 14 / 3 / ). Even a-

general change in the opinlon of the populatlon on this’

. matter - if 1ndeed it were posgsible to ascertain such

‘a -change - would make no difference.  The Federal

' Constitutional Court on which the Constivution has -

. conferred the function of supervising and where
‘necessary enforcing the observation of its fundamental
principles by all State organs can only base 1ts.

_decisions on these principles to the development .of
which it hag made a decisive contribution in its

. previous decisions. This doesnot imply a derogatory

Judgment on other legal systems 'which have not had
the same experience with a system based on injustice

. .and which on the basis of a differént historical develop-

. ment, different political events and different basic
.polltlcal conceptions have not made. the same decision
for themselves' (BVerfGE 18, 112 /1177 Y.

B

— .

It follows accordingly that-Article 248a'0f the
"Criminal Code in the version contained in the Fifth
Criminal Law Reform Act is incompatible with Art. 2 (2)
first sentence in conjunction with Art. 4 (1) ef ths
Basic Law insofar as it exemptg terminations of
-pregnancy from liability to punishment even in such
cases where there are no grounds. which, accordlng to
.what has been said above, can be justified according
+to the system of wvalues contained in the Basic Law. To
thls extent it is necessary to flnd ‘that the provision in

/o
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questlon is void. ' It is for the legislator to make
. & clear.distinction between the cases of permissidle
and non-permissble interruption of pregnéncy. In the
interests of maintaining the. certainty ¢of law until
the new statutory provisions come into force, it
appeared necessary to make an Order under Axrt. 55 of
the Federal Constitutional Court Act as stated.- 1n
the operablve part of this Judgment.. _ .

There was no cause to declare ather -
provisions of the Fifth Criminal Law Reform Act voide.

.(signEd) - ' ‘Dr.'Benda7“
| o o Rifteréﬁécﬁ'.'
Dr;.Haéger'_ o
Rupp—f. Brﬁnneck
Dr.‘Bdhmer '
Dr. Faller
fo be?

Dr. Simon |
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Dissenting Opinion

" “of the Judges Rupp-von Brinneck and.Dr Simon

— ——— -

| It goes without saying that the life of every
individval human being constitutes a . .

' _basic. v«lue in the legal system. - It is undisputed that the

constitutional duty to protect this life eéxtends %o the stage

- of development preceding birth. The discussions in

© Paxliament and before the Federal Constitutional Court

related not to whether but only to how it should be protected.

-

- The legislator is responsibleée for making the decision on this
.point. In no circumstances can there be deduced from the

. Constitution a duty on the part of the State to make abortion’

.punishable at every stage of the pregnancy. The legislator
was entitled to decide in favour of either the counselling

 and time-limit system or the approved grounds system.

The contrary interpretation of the Constitution is

inconsistent with the emphasis on freedom immanent in the

rules relating to fundamental rights and imports a transfer
of powers of decision to the Federal Constitutional Court

.which could have serious consequences (4). In its assessment

of the Fifth Criminal Law Reform Act the majority of the (Court
has not paid sufficient attention to' the special nature of
interruption of pregnancy as compared .with other threats to
life (B.I.4). It did not attach sufficient weight to the
social problems confrontingithe legislator and the objects.

of this urgent reform (B.I.2). Just because every solution-

" is bound to be fragmentary there can be no constitutional

~ objection if the German legislator - as was the case with.

the reforms in other important civilised States (B.III) -
gave social measures priority over the imposition of largely

. ineffective criminal sanctions (B.I.3.5). There is no pro-

vision of the Constitution requiring a legislative
"disapproval’ of behaviour which cannot be morally approved

- without reference to its actual preventive'effeqt (B.II),.

A, - I.

The Federal Cpnstifuﬁonal Court's right to set aside legis-
lation passed by Parliament must be used sparingly if a . -

transfer of functions between the various organs established
by the Constitution is to be avoided. The principle of

- judicial self-restraint, that has been described as the "life

blood" .of the decisions of the Federal Constitutional Court

(1) applies above all when it is not a question of defending
.the citizen against improper use of the State's power but of

/.

(1) - Leibholz, VVDStRL 20 (1963) 119.
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using the -judicial power to supervise the observance of the
‘Constitution as a means of giving insfructions to the
legislator directly chosen by the people for the positive
organisation of the social system. In such .a case the

- Federal Constitutional Court must not allow itself to be

- tempted to take over the functions of the organ it is
supervising, if in the long run the position of the
Constitutional Court, is not itself to be endangered. .

1. The power of control the Court is being asked to
~use in these proceedings goes beyond the limits of that:
traditionally exercised by 2 - Constituional Court., The
fundamental rights which occupy a central position in our
- constitution are defensive rights which guarantee to the
citizen in relation to ithe State a certain field in which
he is free to organise his life on his own responsibility.
Hence the traditional function of the TFederal Constitutional
Court is to provide a defence against any infringement of
this area of. freedom by thé excessive exercise of Sitate
powers, In the scale of the various interferences which
may be exercised by the State, the most drastic are the
rules of criminal law; they command the citizen to follow
a certain line of conduct and subject him to rigorous
penalties 'in the form of imprisonment or fines 1f he fails
to comply. dudicial examination of such provisions by the
Constituional Court therefore implies-consideration of
whether the interference with the area of freedom protected
by the fundamental rights constituted by the enactment or
. application of a given rule of criminal law is permissible
i.e. whether the State is entitled to impose a penalty of. -
the type contemplated or at all. ' .

: . In the present constitutional dispute we have

© exactly the opposite position. TFor the first time the

court is being c¢alled upon to examine whether the State

must impose a criminel penalty i.e. whether the abolition

of the rule of criminal law punishing a Gtermination . of
pregnancy in the first three months is compatible with the.
fundamental rights. It is however obvious that refraining
from imposing a punishment is the opposite of State inter-.

- ference, As the partial repeal of the criminal law provision
was not ehacted in order to favour terminations of pregnancy
but because, according to the assumption of the legislator,
which was unrefuted and confirmed by eXperience, the pre-
viously existing liability %o punishment had proved to a
large extent ineffective, it is impossible even to construct
an "interference" by the State with the life of ~the unborn

. child.,  Because this element was missing the Austrian |
Constitutional .Court found that the time-limit system mdepted
in that country 4did not constitute a violation of ths funda-
nental rights recognised by Austrian domestic law (2).

. f
' : ' ) e -
. ot

(2)  Cf the judgment of 11.10.1974 ~ G 8/74 -,II 2 b
- of the grounds, EuGRZ 1975, pp. 74(76).
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2. As the fundament”l rights qua defen51ve rlghts

are by their nature unsuited to preventing the legislator

- from repealing provisions of criminal law, the majority
of the Court seeks to find -a basis .for this purpose in a

more extensive interpretation of the fundamental rights

. as objective value judgments.l)iccording to this opinion

the fundamental Tights not only constitute defensive

" rights of the individual against the State but at the éame,
" %ime .contain obgeotlve value judgments which it is the

permanent function of the authorities of the State to put

‘into effect by taking active measures. This doctrine was ™

developed by the Federal Constitutional Court in a praise-.

‘worthy effort to make the fundamental rights more effective

by developing their capa01ty to protect freedon and- promote

'soolal justice..

- However the majority of the Court does not pay
sufficient regard to the differences which exist between
these two aspects of the fundamental rights and which are-

ﬁ of importance with respecb -to the 1ddlc1a1 superv151on of - .

the Constluutlon

As defensxve rlghts the fundamental rlghts have a-
comparatively clearly reoognlsmble content; in their 1nter—
pretation and application, the courits have developed
workable and generally recognised criteria for the control
of acts of State interference - e.g. the principle of
Droporﬁlona11tv By way of contrast it is as a rule.

. very .conplex gquestion how a volue judgment is to be put '

into practice: by aotlve measures on the part of the

'-1eglolator

The value gudgnents, hhlch are: of neoess;tf general"
in their terms, might accordingly be characterised as

requirements of the Constitution which admittedly lay down

the direction to be followed by all State action but which
have necessarily first to be transformed into binding

.statutory provisions. Depending on one's. assesgment of =

the factual situation, of the practical goals and their

" priority and of the sultwblllty of the conceivable ways and

means, a number of very different solutions are possible.

" The decision on this question which often involves compromises

and.is reached in a process of trial and. error, beléngs in

“accordance with the principle of democracy and that of the

division of powers to the: sphere of respon31b111ty of the '
leglslator dlrectlj chosen by the people‘” ;

(1) C I A and C III 3.b of the ﬂresant Judgm@nt ¢ e
(2) Cf for further detail on.this point our dissenting judgment
in the Universities case,.BVerfGE 35, 179, 1H8(150 153,155 et seq).
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Admlttcdly, ‘even in this field it is not pOSSlble'
: _to dlspcnse with any. form of control by the constitutional
_ court, in particular owing to the increasing significance
" of.measures of social support and assistance in connecction
: w;th ‘the implementation of the fundamental rights: - the _
 development of suitable instruments. for this purpose which
respect the jeglslator 8 freedom of action will possidly
be one of the principal functions of the court in the
- coming decades, So long as this has-not~been done, there
is a danger that the control by the Federal Constitutional

"~ Court will not be limited to reviewing the decision taken

by the 1eglslator but nay amount to replacing it by a
different decision which the court considers .a better one.
This danger exists in a special degree if, as in this
-case, in very controversial questions a decision taken by
the majority in Parliament after prolonged discussions

~is attacked by the unsuccessful minority before the Federal
Constitutional Court. Vithout prejudice to the legitimate =
right of the persons entitled to bring nroceed:mgs to have .
doubtful constitutional peints clarified in this way, the .
Federal Constitutional Court finds itself in such cases

- suddenly placed in the position of ‘being called upon to

declde as a political arbitrator between two rlval schemes

_of leglslatlon . :

The concept of fundamental rlahts ‘as obgectlve
value judgments must not hawever be used a8 a means for
transferring specifically . legislative functions relating
to the organisation of society to the Federal Constitutional
Court. - Otherwise the court would be forced into a role for.
~which- 1% is neither ccmpetent nor adequately -equipped. The

- . Federal Constitutional . Court should therefore continue to

exercise the restraint it observed until the JudFment -
'in the Universities case . (cf. BVerfGE 4, 7 /I87; o
27, 253 /2837 ; - 33, 303 /333 ‘et seg”/
35, . 148 - dlssent op. /152 et Seq 7 ;. 36 321 /330 et

- -oseq.7. Ty may on.Ly oppose ‘the legislator when he has com- .
‘pletely failed to take actount of a value judgment or the =
manner in which it is put into effect is manifestly

- .. exroneous. The majority of the Court on the otherx hand

although ostensibly recoghising the legislator's fvecdom
of action, in fact criticised him for failing to implement
a .recognised value judgmeht in what appears to them to be
the best possible manner. If this were to be accepted as
the. authoritative criterion it would imply  the abandonment
of the principle of judicial self—restrelnt

: _ II. : : ,
1. ' Yhat ee'find most aiéquieting is that, for the
first time in the history of the Federal Constituional

Court, an objective value judgment is to be used in order
-to 1mpose a duty on the legislator to: enact rules of .

e



- 123 ~

criminal law, i.e. the most drastic interference with
the citigens' area of freedom that can be conceived.
This is the converse of .the normal function of fundamental

rights., " If the objective value judgment protecting a -

given legal interest immanent in a fundamental right is a
sufficient basis from which to derive a duty to impose

© punishment, this would mean that the fundamental rights

could imperceptibly cease to be a stronghold for the -

' ‘defence .of freedom and- provide the foundation for a mass

of freedom-restricting regulations.,. What applies to the

- protection of life could apply equally to other high-ranking'
- legal interests - for example, physical integrity, freedom,

. e

narriage and the family.

"Obviouély, the - constitiution assumes that the State

‘may make use of its power of punishment to protect the

orderly life of the community; +the purpose of - the funda-
mental rights is however not to call for such action, but

to impose limits on it.  For example, the Supreme Court-.

of the United States has gone so far as to regard the
punishment of terminations of pregnancy undertaken by a -
doctor with -the consent of the. pregnant woman in the first -
third of the pregnancy as a violation of a fundamental

Cright (3). . Admittedly, this would be going too far under"

German censtitutional law,. Hevertheless, the legislator

‘requires constitutional justification for inposing puriishment

and not for refraining to impose punishment because in hia
opinion . the threat of punishment would not produce a
beneficial result or was for other reasons an imappropriate

reaction (cf BVerfGE 22, 49/787; 27, -18/287;.

32, 40/T87). - |

The'confrary interpretatidﬂ{of the fundamental rights

"inevitably leads to a no less questionable extension of the

control exercised by the Federal Constitutional Court: it

- must not merely consider whether a rule of criminal law

-constitutes too great an interference with the citizen's-

right to personal freedom, but also, conversely, whether "

-~ the State is punishing too little., Contrary to the majority-

opinion, this would mean that the Federal Constitutional
Court could not confine itself to the question whetler the

- enactment of a criminal. provision, whatever foxm it took,..
"was called for, but wounld have to make clear what criminal

" sanction would be sufficient for .the protection of the legal

interest in question. In the last analysis, the court might

. even be forced to examine the guestion whether the application

of a criminal sanction in an individual case was adequate for
the purpose of protection. ' ' :

(3) . Roe v. Wade, 410 U.S. 113 (1973) ='93 5.Ct. 705 = 11
E EU.S, Law Week 4213. : o : _—
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: The perpetuation of criminal sanctions by means
‘of constitutional law - as calléd for by the majority of
the Court -~ ig finally unacceptable because, to judge by
the experience of the last decades and the probable _
‘developments in the field of social studies, the leading
“concepts of the ériminal law are subject to rapid and

" radical changes. Not only is this obvious from a glance
at the fundamental changes for example in -the assessment -
of the sexmal offences - e.g. homosexuality, procuring
the prostitution of one's own wife, ‘exhibitionism - but
it may also be specifically demonstrated with respect to
. the provisions of the: criminal law dealing with abortion.
The non~liability to punishment of .an abortion based on
the ethical (criminological) ground which is today
accepted as Lawful by the great majority, was still the
‘subject of intense controversy in the sixties (4). The
Criminal’ Code Bills tabled by the TFederal Government in .
1960 and 1962 expressly rejected this ground (5); as
~regards the social and eugenic grounds, there was merely
~ a reference stating that their rejection "went without .
SaYing" (6). '. . - . . . .

2. . . The history of the. origin of the Basic Law is

also Aagainst inferring a duty to punish from the pro-
visions enacting fundamental rights. Vhen the Parliamentary
~Council considered criminal sanctions necessary on con-
stitutional érounds it said so expressly in- the Basic Law,
as . in Art. 26 for preparing a war of-agression and in the
original version of Art. 143 for treason. o

. On the other hand, as the majority+of the Court
admits (7),there isno evidence in the matérials- from which
“Art. 2 (2) of the Basic Law was drafted of a duty to use
criminal sanctions to protect the life, of the unbérn child,

e

(4) Cf the debates in the Bundesrat and Bundestag (Niedersbhrif1
tiber die 254, Sitzung des Bundesratsrechtausschusses of
26.6.1962, pp. 30 et seq; Verhandlungen des Bundesrats 196.
pp. 140 et seq; 153, 154 et seq; Verhandlungen des.Deutscl
Bundestages,\#. Wahlp., StenBer. der 70, Sitzung of 28.3.19¢
pp. 3188, 3208, 3210, 3217, 3221); see also the references

.. in Lang-Hinrichsen, JZ 1963, 725 et .seq. .
(5) Cf Arts. 140 et seq, 157 and the explanatory memcrandum,

o BT-Drucks IIL/215 , pp. 262, 274 et seq; BT-Drucks IV/650,

"pp. 278, 292 et seq. R C : '

; BT-Drucks II1/2150, p. 262, IV/650, p. 278,

cI14d... .~ - o '

oo
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A closer analysis of the hlstory of - the origin of the .
article would moreover secem to indicate that the attitude
of the criminal law to intérrupiions of pregnancy wasg
deliberately left to the ordinary legislator to decide on
his own responsibility. The relevant statements of the
Members of Pariisment, Heuss and Grewe, and the rejection of
Mr Seebohn's mot1on(l) must be understood- against their
historical background. During the Weimar period, the 7
punishﬂen+ of abortion was extremely controversial; it was
at that time a very much more. serious problem because the
now widesvread and easily applicable methods of birth
control 3%id not then exist. This position remained unchanged
‘at the time the Parliamentary Council was sitting. If under
these circumstances the motion in favour of including an
- éxpress nrovision relating to the protection of the unborn
. ¢child was rejected, seen in conjurction with the statements
-we have mentioned this can only be understood to mean that
the reform of the controversial Art. 218 of the Criminal
Code should not be dec1ded on in advance by the Constitution.

o The opposite view cannot be based on the prgument

that +the inclusion.of Art. 2 (2) of the Basic Law indubitably
derived from the reaction to the inhuman ideclogy and

practice -¢f the national socialisi systenm. (2). : The reaction in

© guestion was against the mass destriction of human life by

. the State in concentration camps and in the case of mental
patlents,agalnst the sterilisations and  enforced abortions

- ordered by the authorities, medical experiments with human
beings -against their will and countless other State measures
“showing A disregard of individual 1ife and human . dignity!

To draw a conclusicn from this for the purpose of ,
assessing the constitutional significance of the destruction
of an unborn child, not by the Stpteg but by the pregnant
‘woman herself or by a third party with her consent is par-
ticularly out of place since the national socialist regime, -
in accordance with its ideological, bioclogical and population
cpolicy, adopted a particularly rigorous position oh this
point. In addition. to new provisions against advertising
for abortion or nmeans of procuang abortlon,'approprlate
State measures were taken %o ensure. that, in contrast to.
the practice during the ¥Weimar period, the criminal pro-
.visions were more strictly enforced (3)[ :

The existing penﬁltlos, which were in themselves
severe, were made considerably stricter in 1943. VWhereas
“previously the pregnant woman and a2 non-professional
assistant were liable to imprisonment, in future abortion

..

(1) CITa4 ... with references.

(2) But ¢f. € I 1 and D IV of this Judgment

{3) Cf on the inerease of convictions in the 3rd Reich:
Dotzauer, Abtreibung, in HandwBrterbuch der Kriminologie |
(published by Sierverts), 2nd ed. Vol., I (1966),p. 10 et seq.
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committed by the woman herself was punishable with penal

-servitude in particularly sériqus .cases. Abortion committed
".on others was, except in milder cases, always punishable.
with venal servitude; 'if the offender "had thereby con-~
. tinuously reducéd the vital strength of the German people™
it was even a capital offence. In view of these provisions
" which still remained unchanged at the time the Basic Law :
‘was passed and were mergly nitigated in their application
by the prohibition by the Allies of cruel~and excessively
severe punishments, the reasons for including Art. 2 (2)

in the Basic Law can certainly not be adduced to support. - i
_a constitutional duty to punish abortion. On the contrary ;|
" +he definite move away from the totalitarian, national- c
socialist State brought about. by the .enactment of the Basic

Law called for restraint in the use of criminal sanctions
. -whose misguided application“has already caused- infinite

suffering in the history of.mankind. - :
: . . Tven if contrary to our opinion one were to agree o

- ‘with the majority that a constitutional duty to impose

e punishnent is conceivable it cannot be said that the

‘legislator has committed a breach of the Constitution in
this case, Vithout its being necessary to deal with every
detail,. the arguments put forward by the majority of the
‘Court are subject to the following objections: -

' I. '

© .~ Bven according to the opinion.of the majority (1) a
constitutional duty to punish can only be contemplated as an

‘ultima ratio. IT this i taken seriously-it must be a -
.precondition for the existence of such duty that suitable

. nmeasures of a milder sort are not available or that they
- have been tried and proved ineffective; furthermore the

‘crimingl sanction must be suitable and necessary either in
order .to achieve the desired purpose or to achieve it . :

. better. Both these points must - if we are_to follow_ - - ' .

" previous decisions (cf e.g. BVerfGE 17, 306/313 et seq/) - v
7.7~ be proved beyond doubt. PFor,.if the admis-
~gibility of an_exfsting eriminal provision depends on
whether it is suitable and necessary for protection of the

“legal interest in question, it is s$till more essential that

- this should be proved when the legislator is actually to.

‘be compelled to impose penaltiés against his will., So far -

_as the assessment of the factual position and of the '
effectiveness of the proposed measures is concerned, the
Lqugttmust-agceptbtheblegislator's opini?n so long as this T127
- is'not proved to be obviously incorrect (¢f BVerfGE /41273
_2“, 367/0067; 35,148 —_disssént.'op."-' /1657 . =T 3'?7“ - ’

, Y N . e pmp vt ot §A4 Y ame B
. . . [] .

(L) cII2vb ...
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: ‘ The reasons for the judgment do not satisfy these
“requirements; they are repeatedly self-contradictory and .
end up by reversing the onus of proof when they state that
the legislator may only refrain from imposing criminal °
sanctions if it is established beyond doubt that the milder
 measures which he prefers are "at least" as effective or
more effective in fulfilling the duty of protection.- The
initially impressive statements on the indubitably high .
priority: to be given to the wprotection of life neglect the.
special position of termination of pregnancy when compared
- With other threats to human life. Ve are not here dealing -
with the academic gquestion of whether the use of the State's
power of punishment as a protection against murderers and
assassins, against whom no other kind of preventive action
" can. be taken, is- absolutely necessary. In the history of
Turopean law, which was. influenced by the Church, a :
- distinction has always been drawn between the 1life of a .
" born and an unborn person. Again, the value judgment in
+the Onstitution leaves . room for such differentiated. ...

-'.application of the necessary protective measures particularly

as the fundamental right in Art. 2 (2) of the Basic Law is
. not as the majority expresses (1),:it. "comprehensively" .
 guaranteed but subject to réstrictions by legislation. If
4“his were not so it would bte impossible to justify either
the ethical or the eugenic and still less the social yndjcation, .

. The majority 6f the Court does not doubt the justi- :
fication of this distinction (1). but-at the same time fails to
- distinguish between the different aspects of the provision
‘ehacting the fundamental right. So far as defence against

'State interference is concerned it is obvious that no
distinction. can be drawn between the stages. of development
preceding and following birth; to this extent the embryo
as a potential person entitled to fundamental rights is to
be protected in all respects in the same way as any person
already born.  This equality of legal treatment. can only
be applied to a limited extent, even as regards injury to
the life of .an unborn child by third persons against the
- will of the pregnant woman and certainly cannot '
bé applied to the refusal of a woman to allow the full -
development of the embryo within her own body.

The 'special circumstance:” that the person of a
. .pregnant woman confronts us with a unique combinavion of
. "offender! and "victim" (3) is of legal importance if for.no
other reason because - as opposea to the case of the persons
to whom the provisions forbidding ofifences- involving killing
- are directed - much more is required of her than a merxe
abstention from action; she i8 not merely requized to.
.accept the far-reaching changes in her health and. physical
well-being connected with the completion of pregnancy but

(11 CII 1 oAn- .' . . - A ) | ° o/o
(2) C IIT 2 a ... . L C o
{3) Alsoc observed by the.majority.under CII 2, CIIT 3 +.«
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also the 1nfr1ngements of her power 1o org.nlée her life

.which result from pregnancy and birth, and in particular

her responsibility as a mother for the further development

‘6f +the child after birth. Othermlse than in the case of

the above-mentioned. offences involving killing the legis-
lator can and must start from the assumption that the

object to be protected - the unborn child - receives itg.

best protection from the mother herself whose readiness to

“CO“Uleue her pregnancy can be increased by all sorts of .

various measures. Since in the natural course of events no
criminal provision is required.to create and guarantee the
protective relationship between mother and child one must
ask onesclf whether when this relationship is disordered

as cceurs in the case of abortion the most ‘suitable way tc
remedy the position is to apply criminal sanctions. At all

everts the above-mentioned special features justify the

legislator in reacting in a ‘Jifferent manner than in the
case of the destruction OL hunan life by third persons.

- In the gpi: nion of uhe 1udg§ : g
‘Mrs Rupp -v. Briinneck the vefusal of a pregnant woman - to
allow the child within her Yody to come to birth is,noit. only
according %o the natural feelings of the woman, but also in

" law, somethlpg essentially 01¢ferent from the destruction of

the life of a person with a separate existence, TFor this
reason alone it is on prln01nle untacceptable to place
abortion dvring the initial stage of pregnancy on the same
footing a5 murder or manslaughter. - It is particularly
mistaken, if not completely irrelevant, to compare the time-

C limit system with euthanasia or indeed with the "killing of
[those unfit to live" and +then criticise it on this basis as

has been Jone in the publlc discussion. The fact that only
after a lengthy process of development there comes. into
existence a living being cppable of independent existence

.deparated from the mother's body suggests or at any rate

permits the rﬂcognltlon in the legal assessment of the
position of separate perlodu correspondlng to the stages

(’/

The overall blologwcal contlnultf of development

up to birth -~ which beplnu if one is 1o§1cal Ain appljlng
the opinion of the majority not .on n;daulon but on :

f(l)'Cf para. IT 5 b of the grounds of the Judgment of the Austri

Constltutlonal Court, EuGRZ 1975, 74(80); Lay, JZ2 1970, pp.
et seq. Herzog (JR 1969, 441) goes still further and says
that 1t is for the leglslator to decide "from what -stage of
'development on- State protection for the unborn child shall

become effective"

(2) See C I 1.b

»



-19 -

conception - does not alter the fact that there . -
‘corresponds to the various stages of developient of =
" the embryo a change in- the attitude of: the pregnant .
woman which takes . the form of an increasing commitment’

¥ the mother to her-child. Accordingly from the point
of view of the mcther's sense of right. and wrong and
indeed that of the community as a whole it is not the same

thing if a2 pregnancy is interrupted in its earliest pericd
“or at a later stage. ‘At all times both in-Germen. and

foreign legal systems this has been reflected in the

assessinent of abortion by the criminal law which distinguishes .
- according to its successive temporal stages as for exanmple

has been impressively demonstrated by the Supreme Court 1).
As regards the territory covered by German law it should be

" pointed out that up to the end of the 19th Century EBccle-

" ‘siastical Law following the theory that the soul is received

flby ‘e embrij(animatio_cbrporis) after a certain period of
© existence; treated abortion up to the 80th day as not liable
4o punishment. In the same way secular criminal law Iaid down

different punishments according to the stages .of pregnancy

| until the enactment of the 1871-Crimin&l;ﬁodefﬁzm",_m“

' The judge Dr. Simon is inclined to accord'less - : . -
significance to these further considerations on the relation-

ship between the pregnant woman and her unborn child. If

however there is no constitutional objection to the removal

. of the liability to punishment during the first three months
‘of pregnancy onh other grounds, already mentioned or to be

7 discussed below, the legislator would not be acting on

- circumstances in the provisions he enacts.

irrelevant considerations ‘if he took account of such

(1) 110 U.S. 113 (132 et.seq, 160 et seq). -

- (2) .Cf-DHdhn in: Das Abtreibungsverbot des,Parégraphen 218

StGB (published by ‘Baumann), 2nd ed. 1972 pp. 331 et seq;

" Supreme Court,.loc c¢it, 134; Simson-Geerds, o
‘Straftaten gegen die Person und Sittlichkeitsdelikte in -
rechtsvergleichender Sicht, 1969, p. -87;  Sonderausschuss:
. filr die Strafrechtsreform, 7.. Wahlp., Anlage zur-15.

. Sitzung, StenBer. pp. 690 et seq, 697 et seq. :
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~a. fine is 1mposed. In a few cases where the sentence is'a -
short period of imprisonment probation:is usually granted (1),
The failure to observe the rules of Criminal Law here .
apparent amounts not only to a depreciation of the life of
~the uwnborn child but has a corrupting -effect on the authority
of the law in general, particularly as in these 01rcumstances
a Drosecutlon becomes a.mere natter of chance.

Nor cou1d the leglslator be unlnflueneed by the fact
- that illegal 1nterruptlonq of pregnancy still have adVerse
- effects on the patient's health even today: - '
not only in the case of abortions by "quacks" and the so-called
”angel—ﬂaters” but also to greater extent because where the
operation is conducted by a doctor the illegality -either
reduces the DOSSlblllty of making full use of modern facxlltles-
and employing the services.of the necessary assistants or -
. prevents the necessary post-operative treatmen A furﬁher
evil' 1s the’ conner01al exploitation of women eeeklng abortlon
with 1t women of hlgber social standing are better placed =
particularly by being able to travel to a neighbouring country,;
to obtain an abortidn by a doctor-than those who are poorer
or less gdroit, Finally we have the so-called consequential.
crimes: 1or example blackmail based on. knowledge of an 111egal
abortion taltes. the thlrd place among the crlmes of this K
category ( 2). .

(b) Tt was of particular significance‘for the legislator's
decision as to how this state of affsirs could-best be
reformed that the determination to terminate nregnancy is
usvally the product of a conflict situation the reasons for
which vary greatly and depend in a large degree on the

- -circumstances of the individual case. Firstly economic or
naterial reasons - inadequate housing, insufficient or
uncertain income of a family in which there are already
-several children, the need for both husband and wife to earn -
and secondly personal grounds: - the social discrimination of
unnarried mnothers which still exists, the pressure of the
natural father.or of the family, the fear of jeovardising the

- relationship with ker partner or of a quarrel with her parents,
. the desire or necessity of completing one's professional

~ training or continuing to exercise a profession, difficulties
in the wmarriage, the feeling that one is physically or
- psychologically 1ncepab1e of looking after more children,

(1 ) Cf.  Statistisches Bundesamt, Fachserie A. ﬁBevolkerung

und Kultur”, Reihe 9 "Rechtspflege”, 1972, P. 100 et 8eq.,
144 et .sed., 160 et seq. i

"(2) " Geerds, Erpressung, in Handworterbuch der Krlmlnologle,'
lOCo Clt p' 182u'
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2. The examlnatlon of the questlon whether 1n splte of the
- special features mentioned above it is necessary to insist
- on a duty to impose punishment as an ultima ratio in the -
particular case of protecting the life of the unborn .child ,
; must .start from the 5001al nroblem which caused the leglslator
to- enact these provisions In the reasons given by the -
najority of the Court there are only a few short references
-to the complexity of this problem and - in connection with the
"rules governing the approved grounds .- some discussion of. the
social causes of abortion; on the whele however onaccount
of ‘the more dogmatic. approach ‘we mnust note the- absence of a .-
* . gufficient appraisal of the circumstances, facing the legislator
.and the resulting difficulties connected with this reform
“'whlch everyone agrees is necessary. '

(a)’ Thcse 01rcumstances are prlmarlly characterlsed by the .
_ .enormous dark figure the importance ¢f which must not be
. played down by referrlng to the fact that - very understandably
ko -~ it is impossible to obtain exact information. According to
. ,'the reports. of the Special Committee for Criminal Law Reform
. it nust be assumed from "what nust be accepted - -as a.serious:
investigation". that there. are between 75,000 and 300,000 .
illegal abortions every year (1.); the figures given by the
experts at the public nearing before the Special Committee.
are of the same order ( 2). Until recently, i.e. till the
<”be01nn1ng of the discussions in Pa”llament much higher flgures
. ‘were generally cited ( 3). -

o Even 1f we baqe our conc1u51ons on the lowest eetlmate .

' the numbers remain frlghtenlngly high. In comparlson ‘the ks
number of abortions.coming to official notice and the number
of cdnvictions is practically non-existent:: for 1971 there .
were 584 reported offences and 184 convictions, for 1972 476
cases and 154 conv1ctlons ( 4) In nearly all the .cases only ,

- lJ. ’ " D/G

. (1 ) Cf, JBT-Drucke '7/1981 (neu), 8:6; | 7/1982',"1‘3,5;-7/19_83_,1
' o n 5, w1th further references. . .- ' '

( 2) Cf Sonderausschuss fur dle Strafrechtsreform, 6. wahlp.,
TR 75 und 76 Sitzung, Sten.Ber. p . 2173, 2218, 2241. -

( 3) See 'the references in the anawer given by the Federal .
Ministry of Justice to a parliamentary question by the
.CDU/CSU, BT-Drucks VI/2025, p.. 3; see also E.-W. . .
Bockenforde who gives 200,000 to 400,000 illegal ...
abortlons (Stlmnen der Zelt, Vol. 188 /T97I7,Pp 147, 152)y

( 8) Statlstlsches Jahrbuch iy die Bundeerepublik
Deutschland 1973, vp. 117, 121, 1974pp. 116, 121.
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and in the case of single women the refusal to accedpt the .
responsibility of hav1ng the child ‘brought up-in a home . ‘
The pregnant woman's fear that the unwanted »regnancy will -
cause 1;re0erable damage to the organisation of her life

or the living standard of the family, the feeling that if
she complotes the pregnancy she cannot rely on the effective
help of others but that she alone must bear the consequences
of conduct. for which she was not alone responsible often:

‘make her feel that a . termination. of pregnancy is the only . .
way out. - Even in cases where her personal situation is such.

. that unacceptable reasong based on convenlence, egoisn and

_in particular the desire to purchase luxuries are predominant
- this cannot be blamed exclusively on the woman but is at

the same time a reflection of the general materialistic
attitude of the "affluent scciety" which is to a large extent
hostile to children. Nor have the.State and society so far
succeeded in developlng institutions and ways of life which -
-enable a women to combine her life as a mother and in the :

- family with equality of opportunity for her personal . ' ‘l!
develonment particularly in the profe551ona1 fleld (1 ). v

3. In thls general 51tuatlon "puttlng a stop to the :
abortion plague” is not merely a "socially desirable goal".
but also imperative for improving protection of life and
restoring of the credibility of the legal system. . In his -
painstaking search for a2 .golution of this. very dlIflcult
problen the legislator has exhaustively examined all the
relevant anects of the problem. Even earlier the reform

" of Art. 218 of the Criminal Code had continuously occupied

.. public opinion which was profoundlj divided on this question.

Against this. background the discussions in Parliament were

carried out with great seriousness and unusual thoroughness.
In this connection express reference was made to the value
" judgrments. in the Constltution; in particular there was

agreement on the State's duty to protect the 1life of the
unborn child. In the 1nvect1gatlon of the relevant factors ,
and arguaents with a view t0 reaching‘an objectively correct - .
decision the procedure. adopted by the legislative body was . %
-exactly that which the court' s judgment in the C ommunist Party.
case considered to be characteristic of the proper method of
arriving at a declslon in a free democratlc State (BverfGE 5,

85. /135, 197 et seq 7.7 /.

(1 ) Cf. on al] thege p01nts for examble the menorandum of
the Bensberger Kreis on the reform of Art. 218 of the
Criminal Code'(Publik-Forum Sonderdruck) in para. I 1 and
the statements.of .the experts and of the Government
representative before the Special Committee for Criminal .-
Law Reform, 6. Wahlp., 74., 75, und 76. Sitzung, HSten.Bew,
p. 2219 with the.schedulée . ~ - in Anlage 3, P-

2368 (Rolinski); . p.. 2233 (Dotzauer), p. 2251 € Seq-:
(Pross); 7, Wahlpo, 23 Bitzung, Sten.Ber.PP.13%90 et seq..
See also the reports of the Special Committee for- Criminal
Law Reform, BT-Drucks 7/1981 (neu), P 7, 7/1982, P.7;.
7/1985, B- 75 7/1984 (neu) P. 5 :
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-+ In arriving at the solution chosen the legisliator could.
assuine- that, in view of the failure of criminal sanctions,
the best remedies lay .in the welfare and social sphere. It -
wags essential by the use of preventive psychological, welfare
and social measures to assist the mother to completeé her. _
- pregnancy and strengthen her own willingness to do so and on
..the other hand by making the possibilities of birth control -
better known to reduce the number of unwanted pregnancies. -
The majority of the €ourt too, obviously does not question
that such measures, taken as a whole, are the most effective -
and the most suitable for implementing the fundamental rights.
in the form of more freedom and increased social Just;ce.
Assistance measures of this -sort can naturally only be
included in a criminal Act to limited extent on account of
the distribution of jurisdiction between the variocus State - _
organs concerned. The S5th Criminal Law Reform Act therefore o
~only contasins in this connection a duty to provide

ounselling. The legislator’s idea was that the pregnant '

man - Lree from fear of punishment - should be rescued from
‘her isolation and helped to face her difficulties through
open contacte with her- ‘surroundings and individual
counselling aimed at solving her own personal conflict.
situation. That the prescrlbed counsell1ng should serve to
protect the life of theé unborn child by awakening and .
strengthenlng the willingness to complete the pregnancy where
this was not counter- 1nd1cated on serious grounds is already .
nade. ¢clear by the Drepa*atory naterials for the Act cited in
thegrounds of this Judgment and the there mentioned -
' resolutlon of the maaorlty in Parliament (2). :

We do not deny that these provisions for counselllng -
as explained in the Judgment\(}? - have their weak points. To .
the extent however that these”coula not have been remedied =

by interpreting the Act in accordance with the Constitution -

. and the issue of appropriate implémenting regulations by the
" Léander, .the constitutional objections should have been :

inited to these deficiencies and not directed against the
ne-limit and counselling systsm as a whole. The success

of a system based on counselling depends in a very high
degree upon whether assistance can be offered or arranged
for the woman being advised in such a manner as to provide
her with a way out of her difficulties. If such help is not

provided the criminal law merely serves as an alibi for the
absence of effective assistance; the responsibility and
purdens of the sSituation are shifted on to the shoulders of

the wealkest members of society. In this comnection the.
majority of the Court - in consonance with its previous
decisions - declares itself unable to limit the legislator's
freedon of action or 1~e uire him to extend the welfare and
preventive measures.(l%If however3judicial self-restraint
applies in this respect the Constitutional Court can certalnly
not compel uhe 1eg1 lator to make use of the strongest

(1) ¢ III 1, D II, DOIII

(2) See the statements of the Government Representatlves and members

of Parliament in the 2nd and 3rd readings(Mr de With, Mrs Funcke,

~Mrs Eilers, Dr Eppler, Mr Scheu, Federal Minister Dr Focke and the
?;?eral Chancellor Mr Brandt) 95, Sltzung, Sten.Ber.S. 6u71/‘7'5u99 6500/B,

: D II 3

(4 c IITI 1
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. measures of State coercion i.e. the power of punishment in

. order to make up for the neglect of social duty (1 ) by the
threat of punishment. This is certainly not the function of
the criminal law in a State baged on freedom and social

Justice. : : B : CIE

The majority of the Court also récognises that the

legislator's intention to preserve life.through counselling

is & "goal to be respected" (2Ybut -in agreement with the
applicants - consider that the ordering of accessory criminal
. sanctions is essential because a complete absence oi punishnent

in the cases in whichtevmination. ~of pregnancy is based on
. no acceptable grounds would constitute a "gap in the protective:
 system" (3). ' : g . T

(a) The suitebility of criminal sanctions for the intended-
- purpose of protecting life appears however of doubtful value
from the beginning. The majority concedes that this general .

" liability to punishment of the termination 'of pregnancy : ,.

hitherto in force did not in reality sufficiently protect the .
unborn child and possibly even contributed to the neglect of -

other effective protective measuresJ 4)It believes - without
being quite sure5)-that this ineffectiveness of the protection

~afforded by the criminal law can be remedied by applying a

-system of differentiated penalties under which termination =

of pregnancy shall not be .liable to punishment in the cases

- where the approved grounds discussed in the course of the
legislative procedure exist. As regards the already recognised
or practised medical, ethical and eugenic -indications. this approved
grounds system admittedly brings no appreciable change in the
unsatisfactory legal position which has existed hitherto. A

“true differentiation can only be found in the recognition of

. the social indiecation in so .far as ‘the legislator .does not apply
too strict a critesrion in the distinction he is called upon

- to draw in this field and, here at least, respects the above-

mentioned reciprocal relationship between the duty to provide

-

social assistance and justifiable punishment:- the less the o "
State is'in a position to provide assistance more questionable | _
and at the same time the lesc effective is thé threat of - 4

- punishment upon women who do not feel themselves capable of
complying with their duty of completing their pregnancies.

The considerdtions adduced by the majority in favour of
the approved grounds system generally certainly deserve
consideration from the point. of view of legal policy. From
the point of view of constitutional law however it is decisgive
that on a realistic view there is no effective method of
attaining complete protection of the unborn child, not even
with differentiated criminal sanctions and therefore no given
solution can be "finally prescribed" by constitutional law.
Indeed, the majority of the Court fails to discharge the onus
of proof resting on it that in this era_of "tourism for abortion"
.domestic criminal sanctions can be expected to exercise'a " ' y

TI7 CT Rudolphi, Straftaten gegen das werdende Leben,. ZStrW 83(1971),

- pp,1054114 etiseq., 128 et seq., 1347,. B o
) DII 2b, DIT 1 ... a

Yy A II 2 ¢, CIIT 2 b, DII 2 ...

) II ...

)

p
{
(
{ D
(5) ¢f. D IIT ...

2
3
b
5.
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 favourable influence specifically on those women who. are

deternined to commit abortion without any - acceptable ground.

- If at all this result can only be attained in a certain .
. number’ of cases -~ in particular that of women belonglng to

the lower income groups. In the case of women in principle-

. accessible to 1nf1uence, the ambivalent effect of the threat

of criminal sanctions is (inter alia) apparent from the fact
that these may on the one hand provide a certain support
against pressure from the father or the famlly to undertake

.an abortion but on the other hand may lead to an increase.of

abortions because they drive the pregrant woman into isolation
and thereby in a high degrée expose her to this type of-
pressure and cause her to make a oanlc de01510n.

.(b) Whatever judgrent be’ paesed on the protective effect of
‘criminal sanctions at all events their partial repeal is
" based on considerations that are of importance precisely
* from the point of view of the proteéction of life and which’ -

at least if the counselling systen is improved - can in no
event be reaected as obviously erroneous.

In fornlna his conceptlon the leglslator had the whole

‘range . .of problems connected with abortion under consideration

in particular the large number of preghant women who are
accessible to’ 1ni‘1uence° He could commence with the

_assumption ‘that. women do -not ‘normally subject themselves to |

such an operation lighheartedly and without good reason. - In
nearly all cases there is a conflict which must be taken

" 'seriously _or is at least underetandable, “the decision to

s

\. ¢

interrupt & pregnancy is "taken in the most intimate regions
of the personality to which the summons of the criminal law
does not penetrate" (1 Yo It is in just these cases that in -
the legislator's opinion it is essential for the successful
implenentation of the counselling system that there ehould
be no simultaneous threat of punishment; for women -

.contemplating abortion will not go to the counselling centre

if they have reason to fear that by so doing they will lose
their freedom of decision and by revealing their pregnancy.

~ expose thenselves to the risk of a prosecution if they later
- subject themselves to an illegal operation. This oplnlon»

which is based on the judgment of numerous experts and is

' furthermore in accordance with common experience was.refuted

neither by the applicants at the oral hearlng nor by the .
maaorlty of the CGourt. O ,

The legis lator theréfore found hlmeelf in the diletma
that on his view of the situation preventive counselling and .
the -imposition of punitive sanctions were to some extent

’ mutually exclusive in their effectiveness in the protection

v

1) Rollnski Sonderausschuss fiir die Strafrechtsreform,

6, Wahlp., 74, 75. und 76. Sitzung, Sten. Ber. p. 2219
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of 1life. His intention to sacrifice the possible preventive
effect of criminal sanctions in what was-probably a small .
number of ‘cases in order possibly to save life in a larger
number of cases cannot be ‘dismissed by saying that: this is

a "wholesale weighing of life against life" which is
incompatible with the constituvtional duty of providing
individual protection for every single unborn child. With
this argument the majority of the Ourt refuses in a mannér
that it is difficult to understand to recognise that it is
itself doing the very thing for which. it criticises the :
legislator. For, in its turn, it forces the legislator, and
this in the name of the Constitution, to strike a similar
balance by requiring him, through its insistence on
maintaining criminal sanctions, to leave those unborn
children without protection who could have been saved by a
repeal of the criminal san:tions and suitable counselling.
- The extreme rigour of the majority of the Court is moreover
difficult to recorcile with the express acceptance of the
balancing not only of life against life but even of life
against interests of a lower standing in the case of L .
terminations. of pregnancy on the approved grounds. In so )
far as in the approved grounds system this balance of-
interests umust be made by a State-~authorised specialist
agency the legislator must consider it one of the specific
disadvantages of that solution that under it the killing"of
the embryo receives express official approval. . The majority
admittedly leaves it opern with regard to the social indication
whether the examination to confirm that the requirements

have been fulfilled should be undertaken in advance by an
expert agency or decided afterwards in criminal proceedings (1)
The second aolutlon would fall to achieve an essential purpose
of the reform bBecause it would lead to a fron -the point .of -
view .0f the rule of law very quectlonable uncertalnty for the
women anc doctors involved. - :

5B - As it follows from 411 this that every solutiodon is

imperfect from the point of view of protecting life, the _
legislator was free to pay attention to gther constitutional,

health and criminal policy aspects - not taken into account - . .
by the majBrity of the Court - in favour of the time-limit
system. In particular he might reasonably assume that this
system paid the most regard to the individual reqpon51b111ty

of the woman and mother in a question affecting the course

of her life and avoided the interference with her personallty
inevitably involved in the prccedure before a specialist: .
agency. He could also take into account that the protection

of. the unborn child is not merely a question of its physical
existence and that the chances of survival are better for a
child which has been accepted by its mother on her own -
"responsibility after suitable counselling than when she merely
continues her pregnancy through fear of punishment. Other
relevant factors might also have been the disappearance of -

the injury to health connected with dillegal abortions and the
fact that the confidence in the law was no longer shaken by

the threat of ineffective Denaltles or their mlnlmal application.

() ¢IIT 3 L.
/e

t
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Agaln it was not manifestly erroneous that the- 1eglslator '
. actlng on experience in other countries considered it a :
‘serious dlcaavantage of the approved grounds solution that 1t '
is apparently difficult if not impossible-to find uniform’
obaectlve criteria for the definition .of the social 1ndlcatlon
‘which is the only one with regard to which the reform is of
importance (" 1). The intense controversy during the discussion
of the Bill hes made-it clear that partlcularly in this fleld '
- there is no consensus on where the -frontier of what is.
permissible lies. It is therefore foreseeable that the
.authorities' decicsions on when a danger of serious social .
hardship exists and what other measures to avert this dangér
. must be accepted by the pregnant woman will differ very
con81derab1y from region to region and according to the
personal views of the expert or judge concerned. The result.
would be uncertainty and inequality before the law which .
would be hard for the women and doctors involved to bear and o
. continuance of the tendency to resort to 1llegal abortlons.

For all these reasonq, the leglslator was justlfled in -
maklng an attempt to reform .the »nresent indefensible situation
by adOptlnm the counselling and tlme—llmlt solution. even if
it is not possible to predict future developments with
certainty. Since the majority of the Court also rightly
assumed that the available statistics allow no certain
conclusion in one direction or the other(2). there is no need to. -
go further into the critical remarcs about the ]eglslator s .
forecast (3 ). * R

IT.

The mcaorlty of the Court exoresuly Justlfleg the
maintenance of. dlfferentlated penaltleq with the argumentthat
the 'disapproval" of terminations- of pregnancy on other
. than the accepted grounds, which is reQulred by the Constltutlon, must
_be clearly expressed{l).Inso far as this is intended to refer

. to the general deterrent eifect of the criminal law i.e. the
ttempt to show disapproval of an act by imposing adverse’
‘onsequences and thus ei‘fectlvely influencing the conduct
of those subject to the law it is not shown - as is explalned
above - that the approved grounds system itself provides.
effective protection for life. It is therefore perhaps not a
coincidence that the majority of the Court puts forward a
double line of argument; independently of the desired
_ practlcal effect it also calls for dlsapproval as the expr9381on

oS

(l) Cf 1nter alla BT Drucks 7/1981 (neu), .12 and the Alternatlv-
Entwurf, loc cit jop 27 quoted under A I‘S .

EZ) DII 2¢c ...

3) According to the latest reports from the GDR where the time=limis
-system has been in force since 1972, the number of terminations of
pregnancy ‘has con81derab1y dlmlnlshed in"the last two years. This
‘is . ascribed to the vigorous State measures to support young families
and the extension of advice in matrimonial and sexual matters (cf.
MEHLAN, Das deutsche Gesundheitswesen 1974, pp. 2216 et seq.).

-(4) C II 3, C III 2 b, C III 5, 011, DII 2, D IIT ...
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of the'negative assessment of the act from the point of view
of social morality in order clearly to brand as wrong abortion
not based on acceptable ground :

1. It is. not necessary to determine to what extent modern
criminal doctrine agrees ‘with this opinion on the function of
"the criminal law and its clagsification under ethics (L),

‘and whether this is not after all making criminal law an end
in itself. It goes without saying that termlnatlons of
pregnancy nct based on acceptable grounds are morally
reprehensible.. In reply to the reasons given by the majority
of the Court it should be taken into consideration that here
as in other cases abstention from punishment does not force-
one- to the conclusion that conduct no longer liable to-
punishment is approved of. In particular there is no place
for this view. in cases where the legislator repeals a criminal
provision because in his opinion it is ineffective .or even '
harmful or because the socially harmful and hitherto

- punishable conduct is to be dealt with in a different way.

For instance no one could ‘argue from the repeal or limitation.
of the criminal provisions against prostitution, misuse of
drugs, adultery and procuring the prostitution of one's wife
that the acts in question are now . officially approved of as
‘moral and lawful. The controversies over the reform of
Article 218 of the Criminal Code provide no evidence for the .
assertion that the killing of the unborn child would serlouoly
be regarded as a ”normal soc3.a1 proceedlng

In so far as the majority of the Court. includes in its
considération in this connection(l), for the purpose of forming
an opinion on the counselling and time-limit system in the
Fifth Criminal Law Reforn Act, the Crininal Law Reform
(Supplenentary Provisions) Act, the parliaventary procedure
with respect to which has not yet been completed(2), this cannot
be considered relevant (inter alia) because ever in the
‘opinion of the majority (3) the two Acts aré independent of each
other as regards their content. Only alter the Criminal Law
Reform (oupnlenenta ry Provisions) Act was passed would it be
necessary to examine separately whether the planned general
reinmbursement. of expenses and continued paynent of salary in
the case of 1nterrupt10ps of pregnancy not liable to ﬁunlshment
constituted an inadmissible form of State assistance in thé
cases where there were no acceptable grounds or whether this
should be accepted for certain weighty reasons e.g. in oxder
to work against the dangers to health connected ‘with illegal
abortion, which had even caused the Supreme Court to pronounce
. a constitutional prohlbltlon of punlshmcnt ("4). 1In the

o -

(1) Cf. e.g. BAUMANN, Strafrecht, Allgemeiner Teil, 6th ed, 1974,
Co pp. 7 et seq., 27 et seq. The same author in "Das Verh8ltnis
von Moral und Recht', in Moral (published by Anselm Hertz, 1972)
pp. 60 et seq.; Hanacg, Verhandlungen des 47. DJT 1968, Vol. I,
pp. .A 29 et seq. Sax, Die Grundrechte, Vol. III/2, 1959, pp. 930
et seq, 955 et seq Arthur Kaufmann, Recht und Slttllchkelt 1964,
pp. 42 et seq. ' .
DIT?Y ...
B 4, R o :
- 410 U.s. 113 (148 et seq., 162 et seq.).
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first case this defect could be corrected w1th11 the framework
of the Criminal Law Reform (Supplementary Provision) Act e.g.
- by liniting the reimbursement of costs to the cases where '
.acceptable grounds existed. The necessary examination of:this"
question could moreover be undertalen after the termination
of the pregnancy i.e. not under pressure of urgency. - (This
“would inecidentally have been a method of providing for the -
desgired disapbroval of abortlons performed otherw1se than on
-acceptable grounds. ) : :

2. ‘Our most’ eesentlml obaectlon concerns the fact that the
majority has not stated on what constitutional basis the
_ requlrement of disapproval as an independent duty is founded.
" In our opinion the Constitution nowhere states that behaviour
that is ethlcally reprehensible or deserves punishment must
per se and regardless of the effect produced be disapproved
of by means of legal enactments. In a pluralist, free
. democratic community which is neutral in philosophic and

" religious matters it is left to the forces of society to lay
down canons in matters of moral conviction. The State should
exercise restraint in this field; its task is to protect the
legal interests recognised and guaranteed by the Constitution .
- From the point of view of constitutional law the only
- question to be decided iz whether the provision imposing
._criminal penalties is absolutely essential in order to
- guarantee the effective protection of the life of the unborn’
. child while Hevlng regard to the leg*tlmate 1nterests of the

' womna . . III'

' mhat the de0151on taken by the German legislator in
_favour of the time~limit and counselling system was neither
founded on a basic attitude which must be disapproved on
moral or legal grounds nor on false assumptions in the
assessnent of the factual pogition is confirmed by the
.existence of identical or similar reforms in numerous foreign

-. States. In Austria, France, Denmark and Sweden the

termlnatlon of pregnancy undertaken by a 'doctor with the _
consent of the pregnant woman in the first twelve (in France -
ten) weeks of pregnancy .is not liable to. punlqhmeﬂt in the -
United Kingdom and the Netherlands we find an approved =~
.grounds--systen which has the same effect.in its practical
application{l). " Some of thése States can look back on an

'-_impressive constitutional tradition ana none of them takes”

second place to the Federal Republic in their unconditional
respect for the life of every single individual; some of
them toc have hlstorlcal experience with unjust systems of -
governnent .with no regard for human life. . Their decision
requlred an assessment of the same legal and social problens
‘as in the Federal Republic. In all these States moreover the
European Convention on Human Rights is blndlng law.
Art. 2 (1) of this Convention ("Everyone's right to life
shall be protected by law") is similar to the constitutional

« -provision of Art: 2 (2) of the Basic. Law and i§ perhaps on

the whole more extensive in its scope than the German
(1) For the.Unlted States cf. A IT 1 above ves - ./
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provisions. The Austrian Constitutional Court expressly
found that the time~limit system adopted in that country vas
‘compatible with the Convention on Human Rights which has the
status of constitutional 1a? in Austria (1). = = :
~In short, in our opinion, the legislator was not -
prevented by the Constitution from deciding to dispense with
" what was in his unrefuted opinicn a:largely. ineffective,
inadequate and even harnful liability to punishment. It -
nay well be that his attempt to find a remedy for the
increasingly obvious. powerlessness.of the State and society
by adopting: socially more suitable measures in service of
the protection of human life is not perfect; it is however
closer to the spirit of the Basic Law than the ¢all for
punishment and disapproval. o

(signed)- - . Rupp-v. Brﬂnnedk1

Dr. Simon .

- (L) Loe. cit. para. .-IT'3 b of the grounds-of that judgment,
. EuGRz;1975¢pp.7ﬂ,7 et seq. In France too the Convention
takes priority over French .domestic legislation, cf. AR
Article 55 of the Freach Constitution, see also the
- decdsion of the Conseil constitutionnel of 15.1.1975,
Journal Officiel of 16.1.1975, 671 = EuGRZ 1975, p. 54.
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APPENDIX 'VII

THE LEGAL POSITION OF THE UNBORN CHILD IN CIVIL LAW

-1 Austria _

2. d 22 of the Civil Cede (Allgemeines Burgerlichee Gesetzbuch)

‘““ov1ues tqat unborn children are .entitled ‘to: the protection of the
-+, law as from their conception. -Inscfar as their cwn rights are

concerned, and not those of third persons, they are considered as

‘bern, buta stll’—born chi‘d is to be regarded as. if it had never

been conce vnd

3. e vnborn child may 1nher1t provided it is later born alive
. (Art. 42 in co"Junction with Art 538)

b, A guardian may be app01nted to protect ‘the’ interests of an ,k

unborn cﬁﬁld (Art 274)

:5;1- Var10Ls acts on deaths and injuries caused- by traffic accidents

provide for cempensation to persons who, at the time of the accident,

- wers concelved bLt not yet born (1).-

o

(- See ?eafnr, Das Allgnmeine Burgerliche Geseétzbuch, 11th ed., 1975

Pp. 359, 566 (railvays snd cars), 574 (ae*oplanes) cf. also p. 597
(bgom ¢ plants) . , : P
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sTIL ﬁé‘z*um :
6. A unhorh’ c1~ld may inherit and receive inter vivos subject to
'its being born viable (Arts. 725 and 906 of the Civil Code)

IIT. Dennark

. o

7. " Uadar the Succéession Act (Arvelov)'of‘1963 an,unbbrn child
- way inherit, provided it is later borm alive (Axt. 5(1)).

- -
iV, TIrance

i unborn- child may inherit and receive inter vivos subject
“to its beding born viable (Arts. 723 and 906 of the Civil Code).

o

' V. TFedaral Republic of Germany S . .

~

:'0. 3.'.an wporn child has ' practically 2 limited legal

';;Pprqﬂ”"'**V" 2, ‘provided it is 1ater born alive, in that: -

fﬂé;, ."y 1"Her~t (Art. 1923 of the Civil Code /B irgerliches Geset?buch/),

‘:fﬁ[lt may claim compensation in the law of tort for the death of a |
person oallged to pay its_maintenance (Art, 8&& {2) of the Civil Code) ; (4

= 2 guardlan mav ‘be appointed to safeguard its future. rights (Art. 1912); (5.

... and
=1t may claim; compeneation if born with a defect resulting from an

©dnjury sustained before birth (case-law of the Federal Court and the
* Federal Social Court) (5) ‘

" YI.. Ireland

oy — ) :
A0, An unborn child is given certain contlngent rights under the
" Succession Act,. 1965. .The Act provides in Sect. 3(2) that "descendants
and relatives of a deceased person begotten before his death but born .
alive thereafter shall be regarded as having been born in the lifetime &
. of 'the deceased and as having survived him"”, "A posthumous child has,
_quOfC-ﬂ”lV equal rights undet the Succession Act with his or her sisters
- and brothers living at the time of the death of the deceased. On an
‘intestacy, he or she will share the estate equally with those.in the

same degres of relationship to the deceased. - If the father, in disposing
of his estats by_willlor otherwige, failed in his moral duty to make

© oroper orovisicn in accordance with his means -for him, the Court may order

- ‘that ":_a provision shall be mede for the chlld out of the estate as the
Court thinks just (Sect. 117)
. l/._

{3} Palandr, Burgerliches Gesetzbuch '35th ed., 1976, p. 12 ("praktisch
© benchrinkte Rechtsfihigkeit").
(5 Cf. also Art 3(2)- in fine of the Liability Act (Reichshaftpflichtgesetz)
of 1871. .
{5) Cf. also Arts. 1615 o, 1963, 2141,
(6) Cf, Palandt loc. cit, . -
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il. A "cgacy can be bequeathed to an unborn child
| An unborn child can be given a life interest in ‘an estate.

12, Tae Civil Liabllity Act, 1961, Sect. 58 provides ‘that the law

- relating to wreonge {tort) sh 211 apply to an unborn child for his

pretection in like manner as if the child were born, provided the ehild is

‘suvh seqnent y born alive. The_prov1q1on enables damages to be recovered
for injuries. 1niiic ed, wilfu’ly or negligently, Before birth.. -

13. “In. the and 1aw an unborn Chlld -can be a "llfe" for the purpose of the
*L1o agaiast “exoetulcles . . This.rule restricts the. power of an owner

‘Gispesing of an_estate in land to control the. future devolution of the

- estate novond a certain pefiod of" time calculated by. reference to "lives

. dn besd ng
, oI Itel___
. o ’ . V ' ' ° L. N . . . .
> 'f _ 14, “néev Avt, 462 (1) of the C1v11 Code, all who atre born or. conceived
1“5” “,ee the time of the opening of the succession are capable of succeeding. (6)

-Under Art. 1(2) of the- Code the rights given oy law to a conceived child

- are qtowcct te the event of birth

15. A puardian may be appointed for the unborn child (Art. 320 in fine)

VIIT. Netherlands ;

16. ' Under Art. 2 of the Civil Code an unborn' child is comsidered as
born insofar as this is required by its own interests and provided
t is later bom alive. Accordingly, 2 conceived child may in-

_ herit - (Arts. 883 and 946 in conjunctien with Ant 2).

ix. Noxrway.

:17._ A conceived cnild-mayfinhefit (Art. 71 of the Succession Act of 1972),

"X. Sweden
"18. 1Fer the Succession Act of 1958 a conceived child may inherit,
‘provided i-fis born alive (Arts. 1 and 2 (l))

e

Yoo

{

B ocey

is

X, Switzerland

. Accordino to Art 31 (2) of the Civil Code ‘the .unborn child has
a legeally recogni sed personality subject to. its being born alive.

It may innerit (Art., 544 of the Code) and partition of the estate shall
- _be postpened until its birth (Art. 605(1)). A guardian may be appointed

to szafegyard its interests (Arts. 311 (l) and- 393 (3))

'./1

5y ct. alse Art. 687.
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XIT. -United Kingdom

- 20. - The Administration of Estetes‘Act 1925; as amended by the

”Intestates Estates Act,1952, contains the law of intestate succession (7)'

Sect. 55(2) of- the former. Act provides that Yreferences to- ‘a child'or
issue living-at. the death of. any person include a child or 1ssue
en ventre sa mére at the death" (8) :

21, | As .far as the construction of wills “is concerned a child’
en ventre sa mére 1s, "in principle, also treated as being born, . It
appears that’ a rule. of construction has been adopted to give effect

"to a pre9umed intention, that, in a gift or condition referring to
persons,-of named- relationship to the testator or other propositus .
who are born at or living at a particular time, the description includes
a person who is then en ventre sa mére and is afterwards born alive,
"and would have come under the description if he had been then actually
‘born or living, provided that this construction is for the benefit of
the unborn person and, it seems, provided that there is no context 1n
the will negativating the presumed intention“ (9).

22, Where otherwise property interests of unborn children are
concerned, a child en ventre sa mére is presumed to be born although
© there is no specific rule in English law to this effect (10).

23. - Under the Fatal Accidents Acts, furthermore,.a child en ventre
sa mére can obtain compensation for the death of its parents. In
such. a case, however, the claim cannot be made- on behalf of the child
until it is born (ll)

24, A thild;en ventre sa’nére is also_eonsidered as a 1ife in being
for the purposes of the so-called rule against perpetuities (12).

R

(7 These two Acts do not - apply to Northern Ireland

(8 An illegitimate child is not an “issue" within the meaning of the
©  statutory provisions relating to succession on intestacy;. see Co
Halsbury's Laws of England Yol. 16, 3rd-ed. p. 395

“(9) See Halsbury s, Laws -of England Vol 39, 3xd ed., PP, - 1075/1076

‘-{ (lO) Lasok, The Rights of the Unborn Child in: Fundamental Rights,
' -ed. by J. W. Bridge, -D. Lasck ‘R. 0. Plender and D. L. .Perrott,
" London 1973, P- 25, )

- (11) Cf. Phipps v. Cunard White Star Co., Ltd., /1951/ 1 T.L. R 359
as QLOted in Halsbury s Laws of England Vol. 28, 3rd ed., p. -37.

12) CE. Halsbvry s Laws of Englend Vol. 29 3rd ed., p. 283,
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This rule implies a future limitation of a person to dispose of his
real or personal property with a view to controlling in time the
devolution of an estate. An executory device or other future .
‘limitation to be valid must, inter alia, vest, if at all, within.a -
life or lives in being and twenty-one years and a possible period
, for gestation thereafter (13) : - . .

 XITI, Turkey .
26, - Under thé Civil Code an unborn child is in the EQIIGWiné.cases
considered as a legal person and can acquire certain rights provided
it is later born alive: ‘ : :

- = Art. 524 of the Code provides that a conceived child may
) inherit subject to its being born alive, wills can be made
1n its favour, .

Q" ' o~ if an .unborn child ig among the heirs partition of the estate o
' - o " shall be postponed until its birth and a. guardian may be
:‘ '..eppointed (Art._377 (3)),

"-A donations can be made to an unborn child.

(13) .Cf. Ha1ebufy'e Laws of England, Vol. 29, 3rd ed., p. 281,
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