
discrimination au sens de l'article 14 de la Convention qui prévoit que la jouissance
des droits et libertés reconnus dans la Convention doit être assurée, sans distinction
aucune, fondée notamment sur les opinions . t

La Commission constate que le grief que le requérant fait valoir sur le terrain
de l'article 9 combiné avec l'article 14 consiste à attaquer la distinction faite par le
législateur entre ceux qui refusent le service militaire pour des motifs autres que
religieux ou moraux et ceux qui du fait de leur convictions religieuses ou morales
agissent à la suite d'un grave conflit de conscience, les premiers risquant trois jours
à trois ans d'emprisonnement (art . 81 par . 1 et 29 du Code pénal militaire), les
seconds au plus six mois d'emprisonnement ou un jour à trois mois d'arrêts répres-
sifs (art . 81 par . 2 et 29 a) du Code pénal militaire) . 1

Les critères pour apprécier une différence de traitement au sens de l'article 14
sont selon la jurisprudence des organes de la Convention la justification objective et
raisonnable de la mesure et un rapport raisonnable de proportionnalité entre les
moyens employés et le but visé (cf. No 8701/79, déc . 3 .12 .79, D.R. 18 p . 250) .

La Commission estime que l'exigence de la loi qu'un objecteur de conscience
agisse à la suite d'un grave conflit de conscience pour bénéficier d'une sanetiôn
moins lourde, est objective et raisonnable . En outre, il y a un rapport raisonnable
de proportionnalité entre les peines prévues par la loi pour les deux catégoriés
d'objecteurs . A cet égard, la Commission fait observer qu'en condamnant le requé-
rant à cinq mois d'emprisonnement alors que la limite légale supérieure est de trois
ans, les tribunaux n'ont pas prononcé une peine particulièrement rigoureuse . i

L'examen du grief par la Commission, tel qu'il a été soulevé, ne permet 1
de

déceler aucune apparence de violation des droits et libenés garantis par la Convén-
tion et notamment par les articles 9 et 14 .

(TRANSLATION)

THE FACTS (Extract)

The facts of the case, as submitted by the applicant, may be summarfsed as
follows .

The applicant, a Swiss national born in 1954, lives at Rickenbach (Canton of
Schwyz) . He is represented by Mr. M. Pestalozzi, a lawyer practising in Riiti
(Zurich) .
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Phe applicant attended a recruit training course in 1974 and refresher conrses
(Wie(lerholungsKurs) in 1975 anJ from t978 to 19'32 . I3e refu,ed to obey an order
to report to his unit for a refresher coui-se from 31 January to 17 February 1983 .

He inforrned his commanding o8ficer thac he would not report for the course ancl that
it was his inteniion no longer to perfornn military service .

In a judgment of 3 October 1983 the Divis-ional Court (Divisionsgericht) sen-
tenced the applicant to six months' imprisonment for refusal to serve in the armed
forees (Dienstverweigerung) within the tneaning of Article 81, ch . l, para . 1 of the

Military Criminal Code . The Court dismissed him 1'rom the arnred forces . It reLÙsed
to aclcnowledge that he had acted as a result of a serious moral dilemma (schwere

Gewissensnot) . Article 81 provides that :

"1 . Whoever refuses, with the intention of evading recruitment or military ser-
vice, to obey an order to report to his unit (ordre de marche), a gem ;ral order

to report for duty (ordre de mise sur pied) or .n order to report for recruilment

shall be sentenced toa term of imprisonment .

If the offender did not act with the intention of evading recruitment cr military
service, the penalty shall be a term of imprisonmeit not exceeding si s months .
If the offence is a minor one, it sttall be punished by disciplinary nreasures .

2 . The penalty shall be a term of imprisonment not exa .eding six inonths or

close arre:a if the offender, on account of his religious or moral eonvictions,
acted as a result of a serious moral dilemma . The court ntay dismiss him from

the armed forces .

The applicant appealed . On 13 March 1984 tho Military Court of Appeal
upheld the conviction, but reduced the penalty to five months' imprisonment .

The applicant appealed to the Military Court of Cassation to set aside the
challenged decision on the ground that military conrts were nct impartial within the
meaning of Ailicle 6 para . 1 oF the Convention .

LAVV (Extract,

. . . . . . . . . . . . . . .

2 . The applicant complains that the law requirer, a conseientious objector to have
acted as a result of a serious nioral dilemma in order to receive a lighter penalty .

He relies on Article 9 of the Convention .

Article 9 para. I of the Convention provides tha.t :

°E.veryone has the right to freedom of thought, r.onscience and religion ; this

right inclades freedom to change his religion or belief and freedom, either
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alone or in community with others and in public or private, to manifest his
religion or belief, in worship, teaching, practice and observance .

" The applicant considers that the refusal to grant him the mitigating circum-
stances provided for under Article 81 para . 2 of the Military Criminal Code consti-
tutes discrimination within the meaning of Article 14 of the Convention, which !
provides that the enjoyment of the rights and freedoms set forth in [the] Conventio

n shall be secured without discrimination on any ground such as. . . opinion .

The Commission notes that the applicant's complaint under Article 9 in con-
with Article 14 challenges the distinction made by the legislator between tjunction

those who refuse to perform military service for reasons which are not of a religious
or moral nature and those who, on account of their religious or moral convictions,
act as result of a serious moral dilemma : the former are liable to a term of impris-
onment ranging from three days to three years (Article 81 para .l and Article 29 of '
the Military Criminal Code), while the latter are liable to a tertn of imprisonment
not exceeding six months or a period of close arrest ranging from one day to thre

e months (Article 81 para. 2 and Article 29 (a) of the Military Criminal Code) .

According to the case-law of the Convention organs, the criteria for assessment
of differences in treatment within the meaning of Article 14 are as follows : a
measure must have an objective and reasonable justification and the means employed
must have a reasonable relationship of proportionality to the aim sought to be re-
alised (cf. No 8701/79, Dec . 3 .12 .79, D .R. 18 p . 250) .

The Commission finds that the legal requirement that a conscientious objector
should act as a result of a serious moral dilemma in order to receive a lighter penalty
is objective and reasonable . In addition, the penalties prescribed by law in respect
of the two categories of conscientious objector are proportionate to each other . In
this respect the Commission points out that in sentencing the applicant to five
months' imprisomnent despite a legal upper limit of three years, the courts did not
impose a garticularly severe penaltv .

An examination by the Commission of this complaint as it has been submitted
does not disclose any appearance of a violation of the rights and freedoms set forth
in the Convention and in particular in Articles 9 and 14
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