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Constitution draft of september, 2002
PREAMBLE We, the people of Kenya –aware of our ethnic, cultural and religious diversity and determined to live in peace and unity as one indivisible sovereign nation:

State and religion

10. (1) State and religion shall be separate.

(2) There shall be no state religion.

(3) The state shall treat all religions equally.

Freedom from discrimination. 34. (1) The state shall not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, sex, pregnancy, marital status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, language or birth.
(2) A person shall not unfairly discriminate directly or indirectly against another person on one or more grounds in terms of clause (1).

The family 38. (1) The state shall recognise the family as the natural fundamental unit of society and as the necessary basis of social order
(2) The family is entitled to the respect and protection of the state…
(5) Parliament shall enact legislation that, in a manner consistent with this Article and the other provisions of the Constitution, recognizes –


(a) marriages concluded under any tradition, or system of religious, personal or family law; or

(b) systems of personal and family law under any tradition, or adhered to by persons professing a particular religion.

Freedom of religion, belief and opinion 44 (1) Every person has the right to freedom of conscience, religion, thought, belief and opinion.
(2) Every person has a right, either individually or in community with others, in public or in private, to manifest any religion or belief through worship, observance, practice or teaching.
(3) Every religious community is entitled at its own expense to establish and run places of education and to provide religious instruction for persons of that community in the course of providing the education.
(4) Religious observances and religious instruction may be conducted at state or state-aided institutions, so long as:


(a) they are conducted on an equitable basis so that no religion is privileged; and


(b) attendance at such observances or religious instruction is free and voluntary.

(5) A person may not be deprived of access to any institution or employment or facility or the enjoyment of any right for reasons of that person’s religious beliefs.

(6) A person may not be compelled:


(a) to take an oath that is contrary to that person’s religion or belief or that involves expressing a belief that the person does not hold; or


(b) to take an oath in a manner that is contrary to that person’s religion or belief or that involves expressing a belief that the person does not hold;

(c) to receive religious instruction or to take part in or attend a religious ceremony or to observe a day of rest or other observance that relates to a religion that is not that person’s religion;


(d) by a public body to disclose that person’s religious convictions or beliefs; or


(e) to do any other act that is contrary to that person’s religion or belief.

Rights of persons held in Custody 70. (1) Persons who are held in custody under the law, whether sentenced or not, retain all their fundamental rights under the Constitution, except to the extent that a right is clearly incompatible with the fact of being in custody.
(2) A person held in custody has the right - …


(f) to observe their religion, and not to be subjected to treatment that violates their religious practices and convictions;


(g) to communicate with their lawyers, other persons whose assistance is necessary, religious advisers, close family, including spouses, and are entitled to visits of reasonable frequency and duration;

Qualifications for registration 90. (1) The Electoral Commission shall register a political party if that party …
(2) The Electoral Commission shall not register a political party if that party is founded purely on religious, linguistic, racial, ethnic, sex, corporatist or regional basis or seeks to engage in propaganda based on any of those matters;…

