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Introduction

       In his remarkably perceptive book, Can God and Caesar Coexist? Balancing Religious Freedom and International Law, Father Robert F. Drinan (“Fr. Drinan”) is critical of the decisions of the EuropeanCourtofHumanRights (“ECHR”) for its lack of deference to the free exercise claims of petitioners to the Court. [FN1] As a partial answer, he questions whether an international mechanism could better resolve claims of violations ofreligiousliberty.
       The failure of the ECHR to address more sensitively infringement ofreligiousliberty is symptomatic of the increasing secularization of Europe, particularly the so-called Old Europe, best exemplified by France, Spain, and Italy. The ECHR has found secularism to be consistent with values underpinning the European Convention on HumanRights and Fundamental Freedoms (“ECHRFF”), in harmony with the rule of law and respect for humanrights, and may be necessary to protect a democratic system. [FN2]
       Despite strong opposition from church leaders in traditionally Catholic countries, Italy enacted legislation permitting abortions in 1978, [FN3] and Spain recently enacted the *74 most far-reaching legislation in Europe legalizing gay marriage. [FN4] Similarly, Ireland, with its strong traditional Catholic population and a Constitution enacted “In the Name of the Most Holy Trinity,”  [FN5] recognized divorce through a referendum in 1995, [FN6] despite a personal plea by the immensely popular Pope John Paul II for its defeat. [FN7] In 1995, Ireland also liberalized its laws on sodomy, [FN8] and earlier had provided for abortion in limited instances, [FN9] despite the efforts of the Church to the contrary.
        *75 While secularism is less apparent in some countries of Central Europe such as Poland, the increased influence of the church since the dissolution of the Soviet Union is often attributed to nationalist factors. In Central and Eastern Europe, religion was suppressed under the Soviet domination, and restriction on all religions was a major aspect of the oppression. The Catholic Church was central in the struggle to overturn oppressive Soviet rule, and as the nation gained its independence, the Church emerged as a political and moral force in Polish society. [FN10] Religion and religious freedom were couched in nationalist overtones. Thus, it has been argued in Eastern Europe that religious freedom is more a collective issue than an individual issue. Religion is one aspect of the ability of the people to regain their national character. [FN11] The western concept ofreligiousliberty, on the other hand, is based on the Eighteenth Century Enlightenment model and is premised on individual rights asserted against an oppressive government and church. It was embodied in the slogan “Liberty, Equality and Fraternity” with a strong emphasis on libertyof the individual.
       Church-state relations in Europe range from systems with an established Church, such as England and Greece, to systems of government with a constitutional commitment to secularism, such as France and Turkey. However, the formal relationship between church and state in each of the European states does not necessarily determine the latitude that the state will allow to free exercise of religion claims.

       As Europe becomes more secular and less deferential to religious teachings, there is a tendency for states to devalue free exercise claims in the interests of a secular state. [FN12] The ECHR, *76 in reviewing claims of infringement ofreligiousliberty under Article9of the ECHRFF, has generally allowed each state a wide margin of appreciation when issues of religion are involved. Further, the role of national decision-making bodies are given special importance. [FN13] This principle will be examined in the context of national legislation regulating newly-formed religions and restricting the wearing ofreligious garb.
       In his book, Fr. Drinan has suggested that an international forum might be utilized to examine claims of infringement ofreligiousliberty. [FN14] However, while there has been a proliferation in the last decades of international tribunals and international mechanisms to resolve disputes, it is questionable whether such a mechanism is the optimum method to resolve disputes concerning religiousliberty in Europe. The principle of subsidiarity, which is counter to hierarchical decision-making, is very much a part of the European tradition and the ECHR, through its margin of appreciation doctrine, reflects national cultures and values. While the Court has repeatedly asserted that it is the ultimate arbiter of guarantees in the ECHRFF, perhaps it is this flexibility that has made the EuropeanCourtofHumanRights the most effective Court for the protection ofhumanrights. [FN15]
Church-State Relations in Europe

       The history ofreligious freedom in Europe is remarkably brief. In most parts of Europe, individual freedom of worship did not exist, at least formally, from the suppression of non-Christian worship with the Theodosian decrees of 378 AD until the Enlightenment of the 18th century. [FN16] In Western Europe during *77 most of the Middle Ages, Roman Catholicism was the official religion and was practiced by the rulers and almost all of their subjects. Other religious practices were deemed heresy. During this period, the infamous crusades were launched and Jews particularly suffered from various restrictions and repeated repression. [FN17]
       Following the Reformation, Wars of Religion erupted in many European countries between Catholic and Protestant factions. In most feudal countries, the religion of the ruler was the official religion under the principle of cuius regio eius religio. [FN18] The Treaty of Westphalia of 1648 put an end to the Wars of Religion while providing for guarantees ofreligious freedom for religious minorities. [FN19] However, it reinforced the notion that each state would have an established religion, namely that of the sovereign.
       In 1789, the French Revolution brought about a dramatic change in the perception ofreligious freedom and separation of church and state was viewed as a necessary component of democracy and liberty. The Declaration of the Rightsof Man and of the Citizen [FN20] was greatly influenced by developments in the United States and by the principles embodied in the Declaration of Independence. [FN21] However, religious tolerance and pluralism *78 did not make great gains in Western Europe until after World War II, and in Eastern Europe not until after the demise of the Soviet Union. [FN22]
       The United States, on the other hand, comprised of persons coming from diverse religious traditions, and in some instances fleeing religious persecution, rejected the concept of established religion and instead provided in its Constitution: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof[.]”  [FN23] It is therefore ironic that Europe is becoming more secular in its approach while the United States is embracing faith-based initiatives and a closer cooperation between church and state. [FN24]
       Recent polls indicate that just under 21% of Europeans believe that religion plays a “very important role” in their lives, compared to 60% of Americans. [FN25] Unlike the United States with its Washington prayer breakfasts and various other religious ceremonies in public life, most countries in Europe prefer to keep religious rituals outside of the rituals of government.
       The debate over whether a reference to God or Christianity should be included in the recent draft of the Constitution for the European Union [FN26] sparked a debate on both sides of the Atlantic. *79 At the end of his term as President of the Commission of the European Union in 1994, Jacques Delors called on churches in Europe to discuss the question of what is Europe's “Heart and Soul.”  [FN27] In contrast, the preamble to the draft of the Constitution as originally proposed by Valery Giscard d'Estaing, the principle draftsperson of the draft Constitution, “specified that Europe's inheritance was ‘nourished first by the civilizations of Greece and Rome, characterised by spiritual impulse always present in its heritage and later by the philosophical currents of the Enlightenment.”’  [FN28] He stated that the constitution is intended to numerate the values adhered to by all the component parts of the European Union. [FN29]
       Because of the objections raised by the Vatican and numerous politicians and intellectuals, [FN30] the key sentence of the preamble was revised and now acknowledges that inspiration is drawn from “the cultural, religious and humanist inheritance of Europe” and defines Europe as a “continent open to culture, learning and social progress[.]”  [FN31]
       On the one hand, there is support from the mostly Catholic countries, including Ireland, Italy, and Poland, for a more specific recognition of Europe's religious roots. These states support a Christian or Judeo-Christian reference in the preamble. On the other hand, there is a conviction, held most tenaciously by France and Belgium, that church and state must be totally separate. Quite simply, religion does not belong in the fundamental governing document of the relations of European countries. [FN32]
        *80 The Preamble of the Constitution of the United States is much simpler and straightforward. The drafters were determined that religious differences not impede the adoption of a new Constitution and thus, God is not mentioned in the preamble or the Constitution itself. The Preamble starts with the statement “We the People[,]” thus affirming sovereignty in the people and sets forth the purposes of the Constitution: “to form a more perfect Union, establish [j]ustice, insure domestic [t]ranquility, provide for the common defence, promote the general [w]elfare, and secure the [b]lessings of [l]iberty [.]”  [FN33] The religion clauses of the First Amendment prohibit the establishment of religion and guarantee free exercise. They are augmented by the provision prohibiting religious tests for public offices. [FN34]
       Pope Benedict XVI's disappointment with the failure to mention Christian roots in the preamble to the EU Constitution is discussed in The Europe of Benedict in the Crisis of Cultures. [FN35] Pope Benedict states, “Europe has developed a culture which excludes God from the public conscience in a way never before known to humanity[.]”  [FN36] He argues, “Europe is trying to build its future on an ideal of freedom which contains many contradictions and which pushes religion into the private sphere, where it has no relevance.” [FN37]
       The interaction between the churches and the European Union is set forth in the draft Constitution as follows:

        (1) The Union respects and does not prejudice the status under national law of churches and religious associations or communities in the Member States.

        (2) The Union equally respects the status under national law of philosophical and non-confessional organisations.

        (3) Recognising their identity and their specific contribution, the *81 Union shall maintain an open, transparent and regular dialogue with these churches and organisations. [FN38]
       While the first two paragraphs restate a declaration attached to the 1997 Treaty of Amsterdam, [FN39] the third is an innovation that recognizes the important contribution of churches and encourages dialogue between the European Union and churches.
       The delicate relationship between both well-established churches, such as the Roman Catholic Church, and emerging religious movements, such as sects and minority belief systems, and the state usually falls into one of three categories [FN40]: A) national church systems (e.g. England, Denmark, Greece); B) concordatarian [FN41] or systems of separation and cooperation (e.g. Germany, Belgium, Spain, Italy, Poland, Portugal); or C) separate or secular (e.g. France, the Netherlands, Ireland). However, the formal relationship does not necessarily determine the degree of deference that the state accords to religious practices.
A. Established Religion and Church/State Relations

       An established church or state religion is a religious body or creed officially endorsed by the state. The support of an established church varies from mere endorsement or financial support with freedom for others to practice, to the prohibition on other church operations and persecution of adherents of other churches. In Europe, Catholic and Protestant denominations vied for state sponsorship, and in the sixteenth century, the principle of cuius regio eius religio was included in the treaty that marked the Peace of Augsburg in 1555.   [FN42] Thus, the religion *82 of the sovereign was deemed the religion of the state although a degree of religious liberty was allowed for other religions.
       Today, most European countries have disestablished the state Church. For example, the Roman Catholic Church was disestablished in Austria in 1918, in Spain in 1978, and in Italy in 1984. [FN43] Ireland disestablished the Church of Ireland (Anglican) in 1871. [FN44] With the fall of the communist regime, countries in Central and Eastern Europe have redefined the relationship between Church and state, and not a single state has adopted the established Church model. [FN45]
       In Europe, the established church can be illustrated by the Church of England which is the official Christian church in England. It also acts as the senior branch of the worldwide Anglican community. Although the British Monarch has the title of “Supreme Governor” of the Church of England, in practice, effective leadership is vested in the Archbishop of Canterbury. [FN46] The Church of England does not receive any direct government support but relies on donations and on the income from its various public endorsements. However, the government does provide some support, such as tax relief for renovations of religious buildings. Religious groups need not register with the government, but, since the advancement of religion is considered to be a charitable function, they are classified as charities and as such enjoy a wide range of tax benefits. State funding is provided for approximately 7,000 so-called “faith schools” which are, for the most part, Anglican, Catholic, or Methodist schools, although the government has also funded Muslim, Sikh, Greek Orthodox, and Seventh Day Adventist schools. [FN47]
        *83 In the public service, the British government seeks to accommodate religious practices. For example, the Prison Service permits Muslim employees to take time off during their shifts to pray. [FN48] However, new sects, such as the Church of Scientology, “[do] not come within the charity law definition of a religion[,]” and thus the Prison Service does not facilitate prison visits by their ministers. [FN49] However, prisoners may practice their religion consistent with good order and discipline. [FN50]
       While the fact that the Church of England is an established church appears to have little or no effect in terms of infringement on the exercise of other religions, Greece, which recognizes the Eastern Orthodox Church of Christ as the state religion, has encountered difficulties, particularly with respect to its ban on proselytizing [FN51] and its regulation of places of worship. [FN52] Legal and administrative burdens are placed on non-Orthodox religious organizations. For example, in order to establish a “house of prayer” for religions other than the Orthodox Church, Judaism, or Islam, the Civil Code's provisions pertaining to corporations must be complied with. [FN53]
       In Greece, as in the United States, the parameters of religious freedom are often developed in the context of the activities of Jehovah's Witnesses.   [FN54] In Kokkinakis v. Greece, [FN55] Kokkinakis was convicted of proselytism because he went to the home of the wife of the local Greek Orthodox Center cantor and *84 told her about the Jehovah's Witnesses. There was no evidence that she was particularly vulnerable or that her religious views were affected in any way. Greek law defines proselytizing as:
        in particular, any direct or indirect attempt to intrude on the religious beliefs of a person of a different religious persuasion (eterodoxos), with the aim of undermining those beliefs, either by any kind of inducement or promise of an inducement or moral support or material assistance, or by fraudulent means or by taking advantage of his inexperience, trust, need, low intellect or naïvety. [FN56]
       The ECHR held that although there was a right to proselytize, the state could prohibit “improper proselytism” since its aim was the “protection of the rights and freedoms of others.”  [FN57] The Court held that there was a right to try to convince others of one's religious beliefs because otherwise the freedom to change one's religion “would be likely to remain a dead letter.”  [FN58] The Court acknowledged the existence of a margin of appreciation under European supervision and held that the aim of the Greek legislation in seeking to prohibit “improper proselytism” was a proper purpose because its aim was the protection of the rights and freedoms of others. [FN59] However, the means adopted by Greece were not necessary in a democratic society.
B. Cooperative Church-State Relations

       Cooperation between Church and state in Europe is sometimes expressed through a Concordat or agreement between the civil authorities and a religious organization. The best known and most widely-discussed is the Concordat agreed to by the Catholic Church and the Italian government.

       Prior to the adoption of the Italian Constitution in 1947, relations with the Catholic Church in Italy were governed by the Lateran Treaty or Concordat of 1929, which recognized Catholicism as the state religion and the independence of Vatican *85 City. [FN60] In 1984, the Concordat was amended and, although it formalized the principle of a secular state, it nonetheless accorded the Roman Catholic Church certain privileges. [FN61] For example, Catholic teachers, paid by the state, are selected by the Church to provide instruction in “hour of religion” classes taught in the public schools. [FN62] An “intesa” or accord can also be entered into by non-Catholic confessions which grant certain privileges, such as funding through taxpayers check offs and providing “ministers of religion” with “automatic access to state hospitals, prisons, and military barracks.”  [FN63] Such intese were entered into between the State and the Waldesian Church (1984), Adventists and Assembly of God (1988), Jews (1989), and Baptists and Lutherans (1995). [FN64]
        *86 Since the fall of Communism, other countries, such as Poland, have chosen the bi-lateral route to govern relations between church and state. Relations between the Catholic Church and Poland are regulated by the Concordat of 1993, signed by the Holy See and Poland and ratified in 1998. [FN65] The government and the Catholic Church meet regularly to discuss Church-state relations. [FN66] While the Constitution provides for “freedom of conscience and religion . . . to everyone,”  [FN67] the Catholic Church has continued to play a major role in Polish society and politics, and in many respects Polish national identity derives from Catholicism. Indeed, in line with Catholic teachings and despite the pro-choice stance of the EU, Poland has passed one of the most restrictive abortion laws in the European Union. [FN68]
C. The Secular State and Church/State Relations

       The separate or secular state is exemplified by France. After a turbulent history of religious oppression, France defined itself as a secular state in the French Law of 1905. [FN69] The Law provides: “The Republic ensures the liberty of conscience. It guarantees the free exercise of religion, under restrictions prescribed by the interest in public order [and] . . . does not recognize, remunerate, or subsidize any religious denomination.”  [FN70]
       “Laïcité,” a uniquely French principle, is difficult to define but generally summarizes the prevailing beliefs regarding the proper relationship between the French state and religion. [FN71] One *87 scholar has explained the term as affirming that: “(1) religion is fundamentally incompatible with the institutions of the secular French Republic, (2) religion potentially undermines one's loyalty to the state, and (3) the public manifestation of one's beliefs should be confined to the private and not the public sphere.”  [FN72] It rests on three related values: “liberty of conscience, equality of rights in spiritual and religious choices, and neutrality of political power.”  [FN73] The laïcité status has been hailed by President Jacques Chirac as the “cornerstone of the Republic, the bundle of our common values of respect, tolerance, and dialogue, to which I call all of the French to rally.”  [FN74] Ironically, this affirmation of laïcité was made in a speech calling for a law that would prohibit children from wearing conspicuous religious clothing in public schools.
       This commitment to secularism, however, does not require that all support for religion be abolished. For example, religious ministers may be paid by the state when they render services to the general public. [FN75]
       However, in some states which profess a complete separation between church and state, a dominant Church continues to exercise much political influence. Despite Ireland's professed system of separation, the church exerts a much stronger influence than in Denmark, which maintains a national church system, [FN76] and indeed religion continues to permeate judicial and political discussion.
       The Irish Constitution was adopted in 1937 and originally contained what is known as the “special position” clause, which *88 recognized the special position of the Roman Catholic Church as the faith professed by a majority of Irish citizens. It also recognized and listed other religious denominations including the Church of Ireland, the Presbyterian Church, and the Jewish Congregation that were in existence at the time of the adoption of the Constitution. In 1972, through constitutional amendment, those provisions were eliminated. [FN77] However, the Constitution provides: “The State acknowledges that the homage of public worship is due to Almighty God. It shall hold His Name in reverence, and shall respect and honour religion.”  [FN78] It also provides that “[f]reedom of conscience and the free profession and practice of religion are, subject to public order and morality, guaranteed to every citizen.”  [FN79] Further, the State “guarantees not to endow any religion”  [FN80] and “shall not impose any disabilities or make any discrimination on the ground of religious profession, belief or status.” [FN81]
       Under these provisions, while the state cannot establish a state religion or prefer one religion over another, it can provide financial assistance to denominational schools and can carve out an exception from a rule of general application to accommodate free exercise claims. Indeed, it did so as early as 1972 through legislation permitting kosher butcher shops to remain open while other shops were required to close. [FN82]
       The influence of the church in Irish society and political life is undisputed, and the Republic of Ireland is historically and culturally a Catholic nation. All of the debates on abortion, divorce, and gay rights were accompanied by Church pronouncements and acknowledged Church involvement. [FN83]
*89 Religious Liberty in Practice in Europe

       Whether or not any of these models are more or less favorable to religious freedom will be examined in two contexts: the regulation of cults or sects and the prohibition on public displays of religious symbols and dress codes.

A. Regulation of New Religious Movements

       New religious movements have become a focus of regulation and legislation in several countries in Western Europe and, as Fr. Drinan points out, have been subjected to restrictions. [FN84] Under the United States model, the government does not enact legislation to protect individuals from undue pressure or coercion by religious groups. Rather, unacceptable or dangerous behavior is handled under the state penal codes or the civil laws. [FN85] In Europe, on the other hand, several states have enacted legislation to “protect” its citizens from the activities of cults or sects, and curb activities that the state deems potentially harmful.
       France, arguably the most secular state in Europe, has enacted the most draconian regulation of new religion. [FN86] The Anti-Cult Movement in France is dominated by two associations: UNADFI, the National Union of Associations for the Protection of the Family and the Individual, and the CCMM, the Center Against Mental Manipulation. [FN87] While both organizations began as voluntary organizations, they now work closely with State agencies and receive State subsidies. [FN88]
       In 1996, a parliamentary commission issued a report on so-called cults and identified 172 groups as cults, including the Jehovah's Witnesses, the Church of Scientology, and the Theological Institute of Neims (an evangelical Christian Bible college). [FN89] Following the report, a Cult Observatory was established, and in 1998, the Inter-Ministerial Mission to Combat Cults (“MILS”) was established to assist public *90 authorities to deal with cults. [FN90] Finally, in 2001, the French Parliament enacted the About-Picard Law that, among other provisions, provided for the dissolution of religious groups for various reasons, including endangering the life or the physical or psychological well-being of a person, placing minors at mortal risk, violating another person's freedom, dignity, or identity, practicing illegal medicine or pharmacology, false advertising, and fraud and falsification. [FN91] The Anti-Cult Movement in France enjoys wide public support [FN92] and is attributable at least in part to the laïcité underpinnings of the French State, which requires the exclusion of religion from state institutions and the substitution of principles of rationality and morality. Since cults are by definition anti-national they are viewed as a danger to the state. Thus, the French government has been most aggressive in warning and protecting its citizens from cults and in enacting laws and regulations to impede their growth.
       Borrowing on the French experience, other European nations have initiated commissions or regulations affecting cults. In Germany, a cooperation State, the “Sects and Psychogroups” Commission has issued a report pertaining to cults, which recommended direct public funding of private counseling and information centers to counter the influence of cults. It also recommended that a new office be established to monitor “new *91 religious and ideological communities and psychogroups.”  [FN93] Finally, in September 2001, the Associations Act, which permits the government to ban organizations with criminal objectives or activities against the constitutional order or international understanding, was amended to apply to religious associations that previously had been exempted from the law. [FN94] Not surprisingly, the first religious organization to be targeted was an Islamic community charged with promoting hatred against the Jews and Israel. However, in the Parliamentary debates concerning the amendment, the Church of Scientology was mentioned as a possible target.
       Belgium, another secular state, has also moved to restrict the activities of cults. [FN95] Italy, a state with a Concordat agreement, [FN96] and the Netherlands, a secular state, both exhibit a much more tolerant view of cults. [FN97] Poland seems to follow the French model of regulating sects, although its law is much more tolerant than the French model. [FN98]
       The ECHR has interpreted Article 9 of the ECHRFF, which pertains to religious freedom, to protect Druidism, [FN99] pacifism, [FN100] veganism, [FN101] Islamism, [FN102] the Krishna Consciousness *92 movement, [FN103] Jehovah's Witnesses, [FN104] the Divine Light Zentrum, [FN105] and the Church of Scientology [FN106]. With respect to the Church of Scientology, the Commission has upheld a ban on the Church of Scientology advertising an “E-Meter” on the basis that the scientific claims were misleading. [FN107] The Commission ruled that the state was regulating the commercial and not religious activities of the Church [FN108] and accepted the fact that the Church fell under the protection of Article 9 of the Convention pertaining to religious freedom with little discussion.
B. Regulation of Dress Codes and Religious Symbols

       Dress codes, which in effect ban the wearing of Islamic headscarves, have been the focus of attention throughout Europe, and legislation regulating dress with religious significance has been enacted in several states. Although challenged as violating the free exercise of religion guaranteed in the European Convention on Human Rights and Fundamental Freedoms, the Grand Chamber of the European Court of Human Rights, in an expansive ruling, has upheld the right of a state to ban the wearing of the headscarf in universities.

       The issue of whether Muslim girls could wear their scarves in the classroom first surfaced in France in 1989 when Lionel Jospin, the Education Minister, asked the Conseil d'Etat court to render a judgment on the matter.   [FN109] The Conseil ruled that *93 wearing ostentatious religious garb that “constitute[d] an act of intimidation, provocation, proselytising, or propaganda; threaten[ed] the dignity and freedom of students or other members of the educational community[;] or disrupt[ed] the school's normal functioning” was prohibited. [FN110]
       When the issue came before the Conseil in March 1995, the Conseil upheld a school regulation that banned headscarves during classes in physical education as not unduly restrictive. The Conseil held that the regulation did not have the effect of outlawing headscarves as the students and their parents claimed. However, the students' refusal to remove their scarves constituted an interference with the normal functioning of their education and was a disruptive violation of the school's order. [FN111] Consequently, the girls' expulsion was upheld. [FN112]
       In the wake of this controversy, President Jacques Chirac appointed a commission, the Stasi Commission, to examine the issue of laïcité. In 2003, the commission issued its report and recommended that wearing a headscarf in public schools be prohibited. The ban, as drafted in the Stasi Report, states in part:

        In respect for freedom of conscience, and the pure character of the institutions, behaviours and signs expressing a religious or political affiliation are prohibited in schools and colleges. Any appropriate sanction is to be taken after the pupil is invited to conform to his obligations. The prohibited behaviours and religious signs are open signs, such as large crosses, veils, or *94 kippas. Discrete signs are not included, for example medals, small crosses, stars of David, hands of Fatimah, or a small Koran. [FN113]
       Following the recommendation, in September 2004, France enacted a law banning the display of “conspicuous” religious symbols from the classrooms of all French public schools. [FN114] Although the ban formally covers every religious group, it is generally perceived that the real purpose of the legislation is to prevent Muslim schoolgirls from wearing the Islamic veil or hijab [FN115] in the classroom. France, which has one of Western Europe's largest Muslim populations, [FN116] argues that the prohibition is consistent with France's commitment to secularism and neutrality in the public sphere. [FN117] Herve Mariton, a deputy in Parliament from Chirac's party, explains: “This neutrality equals a kind of politeness. Politeness in the public sphere means you do what is necessary to make others who are different feel at ease.”  [FN118]
       Although the French law on religious dress and symbols had strong public support and passed by an overwhelming majority in the French Parliament, [FN119]  “[u]ntil recently, press reports *95 suggested that French school authorities were unwilling to impose the new law too rigidly.”  [FN120] One teenage Muslim girl's act of cutting off all of her hair in protest of the ban attracted international headlines, [FN121] and “members of France's Sikh community also joined Muslims in calling for repeal of the controversial law.” [FN122]
       In Germany, the Federal Constitutional Court declared a Baden-Wurttemberg administrative prohibition on teachers wearing headscarves in public state schools [FN123] insufficient [FN124] because it was ambiguous and required elected legislatures to create a “sufficiently clear legal basis”  [FN125] for prohibiting the ban. [FN126] The Court never addressed the issue of whether or not the prohibition was valid, but instead ordered local legislatures to re-write the laws. However, the Court failed to provide the state legislatures with guidance on how to conform. As a result, “laws in . . . Germany's sixteen federal states [Bundesländer or Länder] must be amended if a particular state's law does not declare directly that the state . . . prefers not to legislate on whether a Muslim teacher may or may not wear a headscarf while teaching . . . .”  [FN127] In response, three states submitted draft laws to provide a legal basis for prohibiting teachers from wearing headscarves while teaching. [FN128]  “The potential for conflict therefore remains considerable, and once an opponent of the ban has exhausted all domestic remedies . . ., she is free to *96 submit her complaint to the European Court of Human Rights.”  [FN129]
       The European Court of Human Rights first addressed the issue of whether a ban on religious garb was a violation of Article 9 of the European Convention on Human Rights in the Swiss case of Dahlab v. Switzerland. [FN130] In that case, the ECHR upheld a ban on religious garb worn by teachers. The ECHR held that “the head scarf produced a proselytizing effect, and wearing it appeared to be a requirement imposed upon women by a precept of the Koran difficult to reconcile with the principle of gender equality.”  [FN131] The Chamber stressed that the headscarf was a “powerful external symbol” and held that “a democratic State should be allowed to limit the right to wear the Islamic head scarf if it found wearing it was incompatible with the protection of rights and freedoms of others, public order and public safety.”  [FN132]
       In Leyla Sahin v. Turkey, [FN133] the ECHR squarely addressed the issue of whether the state could ban the wearing of the hijab by university students. Because of the importance of the issue, the case was referred to the Grand Chamber, which affirmed the judgment in November 2005. [FN134] In its discussion, the Court granted the state a wide margin of appreciation and upheld the ban as consistent with the principles of secularism and equality. [FN135] The petitioner, a medical student at Istanbul University, challenged a restriction on wearing the Islamic *97 headscarf in higher education institutions on the grounds that it violated rights and freedoms guaranteed under the European Convention on Human Rights and Fundamental Freedoms. The petitioner did not claim a right for “all women to wear the Islamic headscarf in all places,”  [FN136] but rather that University students were “discerning adults who enjoyed full legal capacity and were capable of deciding for themselves what was appropriate conduct.”  [FN137] This choice, she argued, was based on religious conviction and that she had not sought to influence fellow students or to undermine their rights and freedoms. [FN138] The petitioner also argued that the ban violated her right to an education, but this argument was rejected by the Court. [FN139]
       Turkey, on the other hand, argued that the ban was based on the two principles of secularism and gender equality. [FN140]
       The Court focused on the issues raised under Article 9 of the Convention which provides:

        (1) Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.

        (2) Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.   [FN141]
       The Court noted that wearing the Islamic headscarf is a relatively recent phenomena in Turkey that began in the 1980s and was a subject of much debate in that country that has both political and religious significance. Those favoring the headscarf view it as a duty or form of expression linked to religious identity. Those favoring the ban regard the “headscarf as a symbol of a political Islam” that threatens civil order, seeks to *98 establish a religious regime, and undermines rights acquired by women under the Republican system. [FN142]
       The Court surveyed the law in several European states and noted that national legal systems had reached different results with respect to the ban on headscarves. [FN143] For example, a ban on headscarves was upheld by the courts in Belgium on the grounds that principles of equality and neutrality of state education take precedence over freedom of religion. [FN144] The Court also took note of the French law of 2004 that prohibits the headscarf in state primary and secondary schools, [FN145] referred to the legal debate in Germany concerning the headscarf, [FN146] and noted that in the United Kingdom, the Islamic headscarf is generally accepted. [FN147]
       Turning to the situation in Turkey, the Court noted that the Turkish Republic was founded on the principle that the state should be secular (laïcité). An important feature of the Republican system was the status accorded to women's rights; women were granted equality in the enjoyment of individual rights in the Constitution of Turkey. [FN148]
        *99 The Court proceeded on the assumption that the restriction constituted an interference with a right to manifest one's religion and that it was prescribed by law. However, it found that the aim of the measures was legitimate, namely protecting the rights and freedoms of others and protecting public order. [FN149] It then considered whether the restriction was necessary in a democratic society.
       The petitioner argued not only that the headscarf did not threaten public order, but also that the dress restriction was applied in a discriminatory manner in that Jewish students were permitted to wear a skull cap and Christian students to wear crucifixes. [FN150] The government, on the other hand, stressed that protection of the secular state was essential. It argued “that the Islamic headscarf had become a sign that was regularly appropriated by religious fundamentalist movements for political ends and constituted a threat to the rightsof women.”  [FN151] The government also pointed out that Istanbul University had been the scene of violent confrontations between opposing radical groups and that authorities “sought to preserve the institution's neutrality” by banning the wearing ofreligious signs. [FN152]
       In analyzing this issue, the Court noted that in areas involving Church-state relations the margin of appreciation left to the states is particularly important. [FN153] With respect to restricting the wearing ofreligious symbols, the rules vary widely from state to state and there is no uniform conception of the protection of  “the rights and freedoms of others” and of  “public order.”  [FN154] The Court observed that the interference was based on two principles: secularism and equality. The Constitutional Courtof Turkey had previously stated that secularism in Turkey was the guarantor of democratic values, including religious freedom and equality, and in particular gender equality. [FN155]
        *100 The Court agreed with the Constitutional Courtof Turkey in its assessment that wearing the headscarf, in the Turkish context, could be viewed as a compulsory religious duty and could have a negative impact on those who choose not to wear it. [FN156] Thus, the restriction met a pressing social need and furthered the legitimate aims of  “protection ofrights and freedoms of others” and “maintenance of public order.”
       The Court concluded that the principle of secularism was the primary motivator of the dress ban. [FN157] Turkey was therefore permitted to conclude that to permit the headscarf would run counter to values of pluralism, respect for rightsof others, and, in particular, equality before the law of men and women.
       Judge Françoise Tulkens of Belgium, the sole dissenter, while agreeing that secularism and equality were fundamental principles, disagreed with the abstract and general context in which the principles were evaluated by the Court. She argued that the issue of whether the interference was necessary in a democratic society must be evaluated in concreto. [FN158]
       Judge Tulkens further noted that the petitioner did not challenge the principle of secularism nor did her acts, conduct, or attitude contravene that principle. She noted that the ban was upheld because of threats posed by “extremist political movements.”  [FN159] It is vital, she said, “to distinguish between those who wear the headscarf and ‘extremists' who seek to impose the headscarf as they do other religious symbols.”  [FN160] Further, she questioned the connection between promoting equality and banning the headscarf. Noting that the debate about the *101 headscarf did not take into account the opinions of women, she characterized the Court's assessment as “paternalism.”  [FN161]
       Judge Tulkens was particularly critical of the wide margin of appreciation accorded to the States because of the diversity of practice in Europe. [FN162] She noted that in “none of the member States has the ban on wearing religious symbols extended to university education” because those individuals are “less amenable to pressure.”  [FN163] She argued that a certain level ofEuropean supervision seemed to be completely absent from the judgment and was necessary since the right to freedom of religion is, and should be, an issue of importance to all the member States, and not merely a “local” issue. [FN164]
       The EuropeanCourtofHumanRights is effectively the courtof last appeal and the verdict will have a major impact since more than 1,000 women from Turkey have filed similar applications. [FN165] The decision was roundly denounced by humanrights groups as a clear infringement on the right to religious practice and expression. “The EuropeanCourt has let down thousands of women who will be prevented from studying in Turkey's universities.”  [FN166]
       One noted scholar ofreligiousliberty has argued that the decision of the ECHR denies women the rightof free choices and notes “[t]he EuropeanCourtofHumanRights should be adopting principled decisions permitting manifestations of freedom of conscience and belief--and not adopting the same choice-suppressing measures favored by the dreaded fundamentalists.”  [FN167]
        *102 In the United States, the Courtof Appeals for the Third Circuit upheld the banning ofreligious garb worn by public school teachers in the classroom in United States v. Board of Education for the School District of Philadelphia. [FN168] The Court rejected the argument that the ban constituted invidious discrimination and held that the garb statute advanced a compelling interest in maintaining the appearance ofreligious neutrality in the public school classroom. [FN169] However, it is clear that a ban imposed on graduate students as opposed to teachers would be set aside. Justice Sandra Day O'Connor, who has been most influential in charting the appropriate balance between church and state, has articulated a centrist approach of “preserving religious liberty to the fullest extent possible in a pluralistic society.” [FN170]
       1. An International Tribunal and the European Tradition of Subsidiarity

       The European Court of Human Rights is effectively the court of last resort for claims of infringements of religion arising under the European Convention. As Fr. Drinan points out and as the above discussion illustrates, the ECHR has been extremely deferential to state justification for infringement of free exercise claims and has been roundly criticized for its embrace of secularism.   [FN171] One wonders, however, whether an international tribunal could be more effective in resolving such issues. The activities of the recently established international criminal *103 tribunals give little reason for optimism and the effectiveness of such tribunals has been called into question. [FN172]
       The Special Criminal Tribunal established for Rwanda was imposed by a Security Council Resolution and required compliance by all United Nations Member States. [FN173] Yet in Yugoslavia, the most sought after and notorious war criminals remain at large and appear to be supported by the state apparatus. [FN174] In Rwanda, while a few of the most highly-placed criminals have been brought to justice, the vast majority will be tried through local traditional courts set up to handle the accused. [FN175] It is these courts that have the most support from *104 Rwandan citizens. [FN176] Other nations have dealt with accountability for international crimes through methods chosen by their elected representatives. For example, in South Africa, a Truth and Reconciliations Commission was effectively utilized to deal with those charged with apartheid [FN177] despite appeals to the Constitutional Court of South Africa that such a procedure violated rights guaranteed in the South African Constitution. [FN178]
       The judgments of the International Court of Justice have often been ignored and the Court has been uneven in its efforts and effectiveness. However, it is widely noted that the decisions of the ECHR have been respected in each instance by the affected Member States. [FN179]
       Central to the European system for the protection of human rights is the principle of subsidiarity, which defines the relationship between the Courts and the states parties. The principle of subsidiarity as it applies to the European Convention has been described by a senior officer with the European Court's Registry in the following manner:

        The object and purpose of the [European] Convention is to achieve the ‘collective enforcement’ . . . of those fundamental freedoms which are enshrined in the Convention . . . . [The] *105 normative and procedural rules were in no way intended to take the place of national human-rights provisions and machinery, but were clearly designed to add a supplementary and ultimate remedy to those safeguards which the internal law of the Convention States afford to the individual. [FN180]
       The European Convention on Human Rights and Fundamental Freedoms (“ECHRFF”) [FN181] was drafted and adopted shortly after the promulgation of the Universal Declaration of Human Rights (“UDHR”). [FN182] When it became clear that the binding agreements to implement the UDHR would not be adopted for some time, the European nations drafted the ECHRFF. However, as Fr. Drinan points out, the ECHR allows each state a “margin of appreciation” in interpreting the provisions of the Convention. [FN183] The doctrine of margin of appreciation, or deference to national legislators, is rooted in national case law concerning judicial review of legislative action. [FN184] The margin of appreciation doctrine is premised on two assumptions. First, even in democratic societies, what is necessary to further a state's interest may vary from state to state; [FN185] second, the states' own view of what is necessary is *106 entitled to some deference by an international court. [FN186] In Handyside v. United Kingdom, [FN187] the Court discussed the margin of appreciation doctrine as follows:
        [I]t is not possible to find in the domestic law of the various Contracting States a uniform European conception of morals. The view taken by their respective laws of the requirements of morals varies from time to time and from place to place, especially in our era which is characterised by a rapid and far-reaching evolution of opinion on the subject. By reason of their direct and continuous contact with the vital forces of their countries, State authorities are in principle in a better position than the international judge to give an opinion on the exact content of these requirements as well as on the “necessity” of a “restriction” or “penalty” intended to meet them . . . . Nevertheless, it is for the national authorities to make the initial assessment of the reality of the pressing social need implied by the notion of “necessity” in this context. [FN188]
       In cases concerning the relationship between the church and state the Court has said:

        Where questions concerning the relationship between State and religions are at stake, on which opinion in a democratic society may reasonably differ widely, the role of the national decision-making body must be given special importance. This will notably be the case when it comes to regulating the wearing of religious symbols in educational institutions, especially in view of the diversity of the approaches taken by national authorities on the issue. It is not possible to discern throughout Europe a uniform conception of the significance of religion in society and the meaning or impact of the public expression of a religious belief will differ according to time and context. Rules in this sphere will consequently vary from one country to *107 another according to national traditions and the requirements imposed by the need to protect the rights and freedoms of others and to maintain public order. Accordingly, the choice of the extent and form such regulations should take must inevitably be left up to a point to the State concerned, as it will depend on the domestic context concerned.

        [T]his margin of appreciation goes hand in hand with a European supervision embracing both the law and the decisions applying it. The Court's task is to determine whether the measures taken at national level were justified in principle and proportionate. [FN189]
       Clearly the most effective fora are those established with the support of people most closely affected. Building upon these experiences, the newly established International Criminal Court (“ICC”) incorporates the principle of complementarity, which provides that the ICC shall have jurisdiction only when national courts are unable or unwilling to prosecute. [FN190]
       Moreover, just as the principle of subsidiarity favors national courts in Europe over submission to the ECHR, the principle would also militate against referral of religious claims to an international forum rather than a local or regional forum.

       The Catholic Church originally espoused the principle of subsidiarity through the teachings of Pope Pius XI. In his 1931 Encyclical, Quadragesimo Anno, the Pope said that:

        It is a fundamental principle of social philosophy, fixed and unchangeable, that one should not withdraw from individuals and commit to the community what they can accomplish by their own enterprise and industry. So, too, it is an injustice and at the same time a grave evil and a disturbance of right order, to transfer to the larger and higher collectivity functions which can be performed and provided by lesser and subordinate bodies. Inasmuch as every social activity should, by its very nature, prove a help to member of the body social, it should never destroy or absorb them. [FN191]
       It is the duty of the government to care for the common welfare of its constituents. While the principle of subsidiarity *108 was originally formulated in the economic context, subsidiarity has been applied to advocating political change, [FN192] health care reform, [FN193] social communication, [FN194] humanism, [FN195] fighting crime, [FN196] organization of corporate culture, [FN197] global civil society, [FN198] transnational authorities, [FN199] globalization, [FN200] agriculture, [FN201] education, [FN202] public policy, [FN203] balanced markets, [FN204]   *109 international debts, [FN205] responsible citizenship, [FN206] the church itself, [FN207] citizen participation in the energy crises of the early 1980s, [FN208] production in the economy, [FN209] and world political *110 order. [FN210] Quadragesimo Anno further states that lower levels of society should address issues where they are capable of doing so. [FN211]
       Pope John Paul II has stated that:

        Many issues [can and ought] to be brought to fruitful agreement on the continental or regional or other intermediate level. The need for global solutions to many problems should not blind us to the possibilities of resolving problems and building a better future on adequate rather than all-encompassing standards of living. In fact, applying the notion *111 of subsidiarity, we can see that there are many groups and peoples who can solve their own problems better at a local or intermediate level, and that such action moreover gives them a direct sense of participation in their own destinies. This is a positive advance and one to which we all should be sensitive. [FN212]
       One theologian has posited that:

        We now have reached a point in history where the principle of subsidiarity with respect to the common good must be applied to the states themselves in their relation to the global community. In the present intensified exchange among nations, the principle of subsidiarity may assist us in overcoming socially dangerous and ethically unjustifiable political divisions. It can also prevent the imposition of an international authority that ignores the particular economic and cultural interests of individual nations and contributes no more to the global common good than a universally resented international police corps. [FN213]
       The principle of subsidiarity has been incorporated into the jurisprudence of the European Union and now applies to virtually all aspects of Union activities. Subsidiarity, as a limitation on conferred Union power, was introduced into Union Law in 1992 in the Maastricht Treaty, which stated that in areas outside the EU's exclusive competence, it should take action “only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community.” [FN214] The subsidiarity principle as articulated in the Maastricht Treaty was criticized by several member states, especially Great Britain and Denmark, because it was “too vague a principle to be relied upon in law.”  [FN215] However, in response to a Danish referendum rejecting the Maastricht agreement, the European Council *112 created a set of guidelines to reinforce the subsidiarity principle, including the requirement of an explanatory statement to the Council that showed justification of the initiative in accordance with subsidiarity. The draft constitution for the EU retains, reinforces, and strengthens principles of subsidiarity, [FN216] and requires consultation with national parliaments before action is taken at the national level. [FN217] However, it was primarily dissatisfaction with the increasing directives from Brussels ignoring subsidiarity and with the weakening of local initiatives that led to the resounding rejection of the draft Constitution in *113 France and the Netherlands, despite the fact that the Constitution itself was little understood by the peoples of Europe. [FN218]
        Religious freedom is at the apex ofrightsof the individual and, at least in the European context, the principle of subsidiarity would seem to prefer protection at the local or regional level rather than an international forum.

Conclusion

       Europe, whether old or new, is becoming increasingly secular. While religious beliefs remain sacrosanct, religiousliberty, or the freedom to express religious beliefs, is devalued. Although Europe has embraced three models of church-state relations, these models do not necessarily correlate with the protections afforded with religiousliberty. The most secular state, France, with its commitment to the ideology of laïcité, has been most restrictive ofreligiousliberty as opposed to religious belief. Greece, with an established Church, has also been criticized for its restrictions on religiousliberty particularly with respect to its ban on proselytizing. However, other countries, such as Italy, with a system of cooperation, or the United Kingdom, with an established Church, have been cited as responsive to claims of infringement ofreligiousliberty. The EuropeanCourtofHumanRights has affirmed that secularism is a value that a state may advance even when acts prescribed by law run counter to claims ofreligiousliberty. However, the expansive decision was rendered in the context of a state firmly committed to a policy of secularism that was subjected to violent confrontations. The Court might in the future refine or limit its ruling to the particular political situation in Turkey that the Court faced.

       In Europe, the principle of subsidiarity first articulated in papal encyclicals is entrenched both in European Union Law and in the practice of the ECHR and its institutions. This principle prefers local or regional fora for protection ofrights rather than international courts.

        *114 In Europe, respect for humanrights is protected at the regional or national level with well-developed legal systems and traditions. Despite criticisms of some of the decisions of the ECHR, and while variations among the states exist, encompassed within the margin of appreciation is a common shared value which surfaces when infringements on humanrights are alleged. Thus, an international forum for claims of infringement ofreligiousliberty would run counter to deeply established traditions in Europe.
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