Right to life (Article 2 as it pertains to abortion/in vitro/ medical technology and contraceptive cases)

2003 WL 22187554

Natallie Evans v. Amicus Healthcare Ltd, Howard Johnston,  

High Court of Justice Family Division

Wednesday 1st October, 2003

Summary: Held, refusing the declarations, that the consents given in both cases were for "treatment together" with the named partner and no other purpose and thus could not be effective for sole use by the claimants. In any event, Sch. 3 para. 4(1) to the 1990 Act gave each party the unconditional right to withdraw consent at any time up until use. "Use" in the context of the instant case meant the transfer of the embryos into the women. To suggest otherwise would render it impossible for consent to ever be withdrawn once embryos had been created and stored. Schedule 3 to the 1990 Act did not infringe the right to respect for private and family life enshrined in Art. 8. There were sound policy reasons behind Sch. 3 which enabled each party to withdraw consent to treatment before use, providing the parties with equal rights to respect for their private lives. Therefore the interference by the state was lawful and proportionate. In respect of E's case, J did not give any definite assurances to E that she could use the embryos whatever happened. However, even if he had done so, promissory estoppel could not apply in E's case as there were clear provisions in the 1990 Act which gave any party the right to withdraw consent. Accordingly, J could not have promised to do what the law would not have allowed him to do.

2002 WL 498814, R (John Smeaton on Behalf of Society for the Protection of Unborn Children) v. Secretary of State Health (QBD (Admin)) Queen’s Bench Division (Administrative Court) 18 April 2002

(finding government distribution of abortifacent contraception did not violate the Article 2 provision for a right to life as the UK has not deemed fetuses, prior or post implantation, a form of life.)

Whether this country's case law concurs with the opinion can be seen in the following cases:

R. (on the application of Quintavalle) v Human Fertilisation and Embryology AuthorityR. (on the application of Quintavalle) v Human Fertilisation and Embryology Authority

(CA (Civ Div)) Court of Appeal (Civil Division)

16 May 2003

Summary: Held, allowing the appeal, that H did have the power to issue a licence permitting IVF in conjunction with PGD for the purpose of tissue typing. If the impediment to bearing a child was concern that it might be born with a hereditary defect, treatment which enabled women to bear children free from such defects was treatment "for the purpose of assisting women to carry children". PGD fell within the meaning of treatment "designed to secure that embryos are in a suitable condition to be placed in a woman or to determine whether embryos are suitable for that purpose", under Sch. 2 para. 1(1)(d) of the Act. "Suitable" took its meaning from the context. If the purpose of the treatment was to ensure that the child would not carry a hereditary defect, an embryo would only be suitable if it was free from that defect. If the purpose of the treatment was to ensure that the child would have stem cells matching the tissue of an existing person, then an embryo would only be suitable if its tissue matched the tissue of the existing person. Therefore, PGD for the purpose of tissue typing was treatment within the meaning of Sch. 2 para. 1(1)(d) of the Act. PGD enabled a choice to be made as to the characteristics of the child to be born with the assistance of treatment. It was the intention of Parliament to place in H's hands the decision whether and for what purposes such a choice should be permitted. In accordance with the principle established in Pepper v Hart, it was legitimate in the instant case to have regard to Parliamentary debate on the issue because a minister had made an express statement as to Parliament's intention.

R. (on the application of Quintavalle) v Human Fertilisation and Embryology Authority (HL) House of Lords

Abstract: On a complaint from the Society for the Protection of the Unborn Child, the Irish Attorney General applied for an injunction to prevent two counselling organisations from assisting clients to have abortions in England. Their actions, it was claimed, infringed the Irish constitution which protects the unborn's right to life. The counsellors challenged the injunction insofar as it specifically prevented them from giving information that might help clients contact abortion clinics. This, they claimed, infringed the European Convention on Human Rights 1950 Art. 10 which guaranteed freedom of expression. The government argued that the exception to Art. 10 applied in that the injunctions were necessary in a democratic society to protect morals.

Summary: Held: The ban constituted an infringement of Art. 10. The court accepted that because the constitutional protection reflected majority opinion about abortion, the legal basis of the injunctions was the protection of morals but although governments had a wide discretion in this area they could not necessarily take any actions they saw fit. Freedom of expression included information which offended the majority. The ban was too general, allowing no exception. The counsellors proposed to confine the information given to an explanation of available options, and as the information on abortion was available elsewhere in Ireland without supervision to protect women's health, the result of denying information could constitute a risk to health. For all these reasons the ban exceeded what could be described as "necessary", and so infringed Art. 10

Tysiąc v. Poland44No. 5410/03, to be reported in ECHR 2007

which concerned a refusal to carry out a therapeutic abortion despite the risk that the mother’s eyesight would deteriorate seriously if she continued with the pregnancy, the Court examined how the legal framework governing the use of therapeutic abortion in Poland had been applied in the applicant’s case and how it had addressed her concerns about the possible negative impact of pregnancy and birth on her health. It concluded that the State had failed to comply with the positive obligation to safeguard the applicant’s right to respect for her private life within the context of a dispute concerning her entitlement to a therapeutic abortion. 

Vo v. France

the applicant, who had had to undergo a therapeutic abortion as a result of medical negligence, had lodged a criminal complaint concerning both the damage she herself had suffered (an offence which later benefited from an amnesty) and the homicide of her unborn child. The Court of Cassation had held, however, that causing the death by medical negligence of a human foetus in utero which was not yet viable did not constitute the offence of involuntary homicide, since under French law the foetus was not a person entitled to the protection of the criminal law. The Grand Chamber did not rule on the question whether the unborn child was protected by Article 2 of the Convention but, noting that the interests of the foetus and the mother overlapped, it concluded that the availability of a civil action for damages against the authorities on account of medical negligence was sufficient to satisfy the State’s positive obligations, even assuming that Article 2 did apply.

D. - Ireland/Irlande (No 26499/02) Decision/Décision 27.6.2006 [Section IV] - No 88

Abortion laws obliging applicant to have an abortion abroad despite accepted fatal foetal abnormality: inadmissible (non-exhaustion of domestic remedies).  

Pretty v. the United Kingdom, no. 2346/02, to be reported in ECHR 2002-III. 

The case concerned the wish of a woman suffering from motor neurone disease to be able to determine the time of her death. To that end, her husband had unsuccessfully sought an undertaking from the Director of Public Prosecutions that he would not be prosecuted if he assisted the applicant to commit suicide. As the applicant was in the final stages of the illness, the Court accorded priority to the case, which was introduced in December 2001. A hearing was held in March 2002 and judgment was delivered at the end of April, the Court having opted to deal with admissibility and merits together (Article 29 § 3 of the Convention). The Court concluded that no right to die could be derived from either Article 2 or Article 3 of the Convention and that a blanket prohibition on assisted suicide was not a disproportionate interference with the right to respect for private life under Article 8 of the Convention. Pretty, already referred to in the context of the right to life, was also examined in the light of the right to respect for private life under Article 8 and freedom of thought and belief under Article 9. The Court, while accepting that the notion of personal autonomy is an important principle underlying the interpretation of the guarantees of Article 8 and that it is under that provision that “notions of the quality of life take on significance”, concluded that the interference could be regarded as necessary in a democratic society for the protection of the rights of others. It also found no violation of Article 9. 

BOSO - Italie/Italy (N° 50490/99) Décision/Decision 5.9.2002 [Section I] - No 46

Mention may also be made of a case concerning the unsuccessful attempts by a husband to stop his wife having an abortion. The applicant’s complaints under Articles 2, 8 and 12 of the Convention were declared inadmissible. Under Article 2, the Court considered, without taking a stand on the question whether a foetus could have rights under that provision, that the terms of the applicable law, which permitted abortion in order to protect the health of the woman, secured a fair balance between the protection of the foetus and the interests of the mother. It concluded that the State had not, in the circumstances of the case, exceeded its margin of appreciation

HALLER and Others/et autres - Austria/Autriche (No 57813/00) Decision/Décision 15.11.2007 [Section I] - No 102

Prohibition under domestic law on the use of ova and sperm from donors for in vitro fertilisation: admissible

R.R. - Poland/Pologne (No 27617/04) [Section IV] - No 97

Failure to perform timely prenatal tests, barring access to abortion and resulting in birth of a child  suffering from genetic illness: communicated.

Right to Religious Education
 Folgerø and Others v. Norway 58[GC], no. 15472/02, to be reported in ECHR 2007

 concerned the refusal to grant total exemption to pupils in State primary schools and the first level of secondary education from lessons in Christianity, religion and philosophy. Non-Christian parents alleged that the obligation on their children to follow these lessons had entailed an unjustified interference with the exercise of their right to freedom of conscience and religion, and had been in breach of their right to ensure that their children received an education in conformity with their religious and philosophical convictions. The Grand Chamber considered that the parents’ complaint, based on Article 9 of the Convention and Article 2 of Protocol No. 1, fell to be examined under the latter provision, which was the lex specialis in the area of education. In the Court’s view, the system of partial exemption was capable of subjecting the parents concerned to a heavy burden with a risk of undue exposure of their private life and that the potential for conflict was likely to deter them from requesting such exemptions. In certain instances, notably with regard to activities of a religious character, the scope of a partial exemption might even be substantially reduced. This could hardly be considered consistent with the parents’ right to respect for their convictions for the purposes of Article 2 of Protocol No. 1, as interpreted in the light of Articles 8 and 9 of the Convention. The Court found that the State had not taken sufficient care that information and knowledge included in the curriculum be conveyed in an objective, critical and pluralistic manner. 

GRZELAK - Poland/Pologne (N 7710/02) [Section IV] - No 97 

Lack of suitable alternative arrangements for pupils opting out of religious instruction in state primary schools: communicated.

Religious freedom and discrimination

 Ivanova v. Bulgaria49 No. 52435/99, to be reported in ECHR 2007

an employee who was also a member of a religious community that was not officially recognised and in relation to which various events hinted at a policy of intolerance on the part of the authorities, had been dismissed on the ground that she no longer met the requirements for her post. The domestic courts had considered that her employer had both a need and the right to change the roster of posts and the requirements for the applicant’s post and to dismiss her because she did not meet those requirements. However, considering the sequence of events in their entirety, the Court reached the conclusion that the applicant’s employment had in reality been terminated because of her religious beliefs and affiliation with the community in question. The fact that her employment had been terminated in accordance with the applicable labour legislation – by introducing new requirements for her post which she failed to meet – did not eliminate the substantive motive for her dismissal. The right to freedom of religion had been violated because the applicant’s employment had been terminated on account of her religious beliefs.  

Carlo Spampinato v. Italy 51 (dec.), no. 23123/04, to be reported in ECHR 2007.

raised the issue of the legal obligation to allocate part of one’s income tax to the State, the Catholic Church or an institution representing another religion. The applicant complained that he was obliged to manifest his religious beliefs when submitting his tax declaration. The complaint was declared inadmissible. As taxpayers had the option of expressing no choice – in which case the amount was divided on a pro rata basis – this system entailed no obligation to manifest one’s religious beliefs in a way that could be considered contrary to the Convention. 

The Moscow Branch of the Salvation Army v. Russia, no. 72881/01, no. 90 

Denial in bad faith of re-registration, resulting in applicant association’s loss of legal status: violation 

JUMA MOSQUE CONGREGATION and Others/et autres - Azerbaijan/Azerbaïdjan (N 15405/04) [Section I] - No 98

Authorities' refusal to register a religious organisation and eviction of its members from a mosque: communicated.

EL MAJJAOUI & STICHTUNG TOUBA MOSKEE – Netherlands/Pays-Bas (No 25525/03) Judgment/Arrêt 20.12.2007 [GC] - No 103

Refusal of a work permit to enable a foreign national to work as an imam at a mosque: striking out. 

PERRY - Lettonie/Latvia (N 30273/03) Décision/Decision 18.1.2007 [Section III] - N 93

Refusal of a residence permit because of allegedly harmful religious activities: admissible. 

BARANKEVICH/BARANKEVITCH - Russia/Russie (No 10519/03) Judgment/Arrêt 26.7.2000[Section I] - No 99

Minority church prevented from worshipping in public: violation. 

CHURCH OF SCIENTOLOGY MOSCOW / EGLISE DE SCIENTOLOGIE DE MOSCOU -Russia/Russie (No 18147/02) Judgment/Arrêt 5.4.2007 [Section I] - No 96

Bad-faith denial of re-registration, resulting in the applicant association's loss of legal status: violation.

G‹NER «ORUM ñ Turquie/Turkey (N° 59739/00) AKSOY ñ Turquie/Turkey (N° 59741/00)[Section IV] – No 34

Dismissal on account of political and ideological activities in the exercise of duties and membership of extreme left group: communicated.

JOHANNISCHE KIRCHE et/and PETERS ñ Allemagne/Germany (N° 41754/98) Décision/Decision 10.7.2001 [Section IV] – No 32

Refusal of permission to build a cemetery: inadmissible.

VERGOS ñ GrËce/Greece (N° 65501/01) [Section I] – No 37

Refusal to grant a building permit for a house of prayer: communicated. 

Religious freedom and the right to manifest/practice

 Perry v. Latvia50No. 30273/03, 8 November 2007

dealt with the politically sensitive issue of the direct implications of Article 9 in the area of immigration. A foreign missionary who had held a residence permit which implied authorisation to organise public activities of a religious nature had subsequently been refused a renewal of his residence permit under the same conditions and rules. A different type of permit which did not entitle him to continue to perform religious activities was issued. He was thus compelled to stand down as pastor of his parish and to become an ordinary member. The main reason for his move to Latvia had been the creation of a community of his faith and preaching within that community. The withdrawal of permission to organise religious activities when renewing his residence permit, although he wished to continue those activities, represented an “interference” within the meaning of Article 9. In his capacity as a pastor, his freedom to manifest his religion had been affected, although he could continue to take part in the spiritual life of his parish as an ordinary member. No provision of Latvian law in force at the material time had entitled the Nationality and Migration Directorate to use the renewal of a residence permit as a pretext for prohibiting a foreign national from performing religious activities: the interference had not therefore been “prescribed by law”. 

Christian Democratic People’s Party v. Moldova, no. 28793/02, no. 83

Temporary ban on political party on account of unauthorised gatherings: violation 

Karaduman v. Turkey, no. 16278/90, and Bulut v. Turkey, no. 18783/91, Commission decisions of 3 May 1993, unreported. 

and Dahlab v. Switzerland (dec.), no. 42393/98, ECHR 2001-V. 

One of the most emotive issues dealt with by the Court in 2005 concerned the wearing of the Islamic headscarf by Muslim women. The European Commission of Human Rights had a number of years ago declared inadmissible two applications brought against Turkey by young women students who had objected to being obliged to provide their university with identity photographs showing them with their heads uncovered, and the Court itself had previously rejected an application by a schoolteacher in Switzerland who had complained about not being allowed to wear the headscarf in school. In that respect, the Court had emphasised a teacher’s position of authority and influence, especially in the primary school context. 

 Leyla Şahin v. Turkey No. 4143/02, judgment of 16 November 2004, to be reported in ECHR 2004-X

concerned a different aspect of the matter, namely the prohibition issued by Istanbul University on wearing the headscarf at lectures, courses and tutorials. The applicant, a medical student, was refused access to lectures and examinations and was later suspended for participating in a demonstration against the instruction. Her attempts to challenge the rules in the administrative courts were unsuccessful. In its judgment, the Grand Chamber placed great emphasis on the importance of secularism in the Turkish constitutional system in reaching the conclusion that there had been no violation of either Article 9 of the Convention or of Article 3 of Protocol No. 1. It affirmed that the “notion of secularism [is] consistent with the values underpinning the Convention” and accepted that “upholding that principle, which is undoubtedly one of the fundamental principles of the Turkish State which are in harmony with the rule of law and respect for human rights, may be considered necessary to protect the democratic system in Turkey”.

Refah Partisi (the Welfare Party) and Others v. Turkey

which concerned the banning of a pro-Islamic political party, the Grand Chamber stated: “An attitude which fails to respect that principle will not necessarily be accepted as being covered by the freedom to manifest one’s religion and will not enjoy the protection of Article 9 of the Convention.” The Grand Chamber furthermore endorsed the Chamber’s reference to the importance of gender equality, stressing that “there must be borne in mind the impact which wearing such a symbol, which is presented or perceived as a compulsory religious duty, may have on those who choose not to wear it”, as well as to the political significance the headscarf had taken on in Turkey and the existence of extremist political movements there. Indeed, the very specific Turkish context was an important factor in the Court’s consideration of the case. As to the proportionality of the measure, the Court took into account the fact that practising Muslim students were free, “within the limits imposed by the constraints of educational organisation”, to manifest their religion in accordance with habitual forms of Islamic observance, as well as the fact that the university authorities had sought through continued dialogue to avoid barring access to the university to students wearing the Islamic headscarf. On that basis, it found that the interference was justified and proportionate. It may be noted that this approach has subsequently been extended to a prohibition on the wearing of the Islamic headscarf by both pupils in secondary schools and university teachers. 

So it seems that manifestation is protected were the individual nation deems religion worth protecting in that way. What shall we say to the idea that Turkey has declared secularism and pluralism the religion of the nation?
KUZNETSOV and Others/et autres- Russia/Russie

Unlawful termination of meeting organised by Jehovah's Witnesses: violation. 

 97 MEMBERS OF THE GLDANI CONGREGATION OF JEHOVAH'S WITNESSES AND 4 OTHERS - Georgia (No 71156/01)

Violent assault on a congregation of Jehovah's Witnesses by a group purporting to support the Orthodox Church and lack of an effective investigation: violation.

PHULL - France (N° 35753/03) Décision/Decision 11.1.2005 [Section II] – N° 7

Obligation to remove turban when going through the security screen of an airport: inadmissible.

TANYAR et autres/and Others - Turquie/Turkey (No 74242/01) Décision/Decision 7.6.2005 [Section II] – N° 76

Use of an apartment for religious gatherings subject to agreement of neighbours, and imposition of fine for having organised such a gathering in an apartment: inadmissible. 

PAROISSE GRECO CATHOLIQUE SÂMBĂTA BIHOR   - Roumanie/Romania  (N° 48107/99) Décision/Decision 25.5.2004 [Section II] – No 64

Refusal to allow use of local church for worship:   admissible  . 

TEKİN - Turquie/Turkey  (N° 41556/98) Décision/Decision 2.7.2002  [Section IV] - No 44

Prohibition on nurse wearing Islamic shawl during practical exercises in nursing school:  admissible.

VERGOS - Grèce/Greece  (N° 65501/01) Décision/Decision 21.11.2002 [Section I] - No 47

Refusal to grant a building permit for place of worship :  admissible. 

ULKE ñ Turkey/Turquie (N° 39437/98) [Section II] – No 36

Absence of limit to number of convictions imposed on conscientious objector for persistently refusing to wear uniform during compulsory military service: communicated.

AL-NASHIF and Others/et autres ñ Bulgaria/Bulgarie (N° 50963/99) Decision/Décision 25.1/15.2.2001 [Section IV] – No 27

Deportation for having taught Islam allegedly without due authorisation: admissible

STEFANOV ñ Bulgaria/Bulgarie (No 32438/96) Judgment/Arrêt 3.5.2001 [Section IV] – No 30

Conviction of Jehovah’s Witness for refusing to do military service: friendly settlement.

PICHON et/and SAJOUS ñ France (N° 49853/99) Décision/Decision 2.10.2001 [Section III] –No 35

Conviction of pharmacists for refusing, on religious grounds, to sell the contraceptive pill: inadmissible.

ELLI POLUHAS DÖDSBO - Sweden/Suède (N 61564/00) Judgment/Arrêt 17.1.2006 [Section II] - No 8

Refusal to permit widow to transfer her late husband's urn to a family burial plot in a different city: no violation.

Free speech and the protection or lack of protection of religion by the state (In conjunction with article 10)
Giniewski v. France, no. 64016/00, no. 82

Conviction for defamation of the Christian community: violation

Klein v. Slovakia, no. 72208/01, no. 90

Conviction for defamation of Catholic archbishop: violation 

 İ.A. v. Turkey

Another topical issue was raised in İ.A. v. Turkey, which concerned the conviction of a publisher in 1996 for blasphemy. The domestic court had relied on a report submitted by a panel of experts in finding that the book in question, The Forbidden Verses, contained  passages blasphemous of Allah, Islam, Mohammed and the Koran. It had sentenced the applicant to two years’ imprisonment and payment of a fine but had commuted the sentence to a global fine of approximately 16 United States dollars. The European Court, while repeateing its case-law that the protection offered by Article 10 extends to information and ideas which shock, offend or disturb and that those who choose to manifest their religious beliefs “must tolerate and accept the denial by others of their religious beliefs and even the propagation by others of doctrines hostile to their faith”2, also reiterated that “the manner in which religious beliefs and doctrines are opposed or denied is a matter which may engage the responsibility of the State, notably its responsibility to ensure the peaceful enjoyment of the right guaranteed under Article 9 to the holders of those beliefs and doctrines” and that the duties and responsibilities inherent in the exercise of freedom of expression include “an obligation to avoid as far as possible expressions that are gratuitously offensive to others and thus an infringement of their rights, and which therefore do not contribute to any form of public debate capable of furthering progress in human affairs”. On that basis, it observed that the statements in the book in issue were not merely insulting but constituted a slanderous attack on Mohammed which, notwithstanding Turkey’s strong attachment to secularism, practising Muslims could legitimately regard as an unjustified and offensive attack on them. Noting that the copies of the book had not been seized and that the sanction imposed on the applicant was very modest, the Court concluded, by four votes to three, that his conviction was not a disproportionate measure. 

Paturel v. France

in which the applicant had been convicted of defaming an anti-sect association in his book, Sectes, religions et libertés publiques. The Court, disagreeing with the assessment made by the domestic courts, considered that the passages in question were value judgments rather than factual assertions and that there was a sufficient factual basis for them, despite the domestic courts having taken the view that the numerous documents submitted by the applicant were not relevant. The Court moreover rejected the domestic courts’ reliance on the applicant’s own membership of the Jehovah’s Witnesses – which they had regarded as underlying his personal animosity towards the anti-sect association – as an important element. It concluded that the approach of the domestic courts, requiring that the applicant prove his allegations while refusing to admit as evidence the documents he had produced, together with the reference to his supposed partiality on account of his own loyalties, fell outside the margin of appreciation, so that there had been a violation of Article 10 of the Convention. 

IVANOV - Russia/Russie (No 35222/04) Decision/Décision 20.2.2007 [Section I] - No 94

Conviction for publications inciting hatred towards the Jewish people: inadmissible. 

 I.A. – Turquie/Turkey (No 71525/01) Arrêt/Judgment 13.9.2005 [Section II] - N° 78

Conviction of a publisher to pay a fine for having published an insulting novel to the muslim religion: no violation. 

GINIEWSKI - France (No 64016/00) Arrêt/Judgment 31.1.2006 [Section II] - N° 82

Conviction for defamation of the Christian community: violation.

 Murphy v. Ireland No. 44179/98, judgment of 10 July 2003, to be reported in ECHR 2003-IX (extracts).

the Court was faced with a statutory prohibition on the broadcasting of political or religious advertising. It took the view that the matter fell more properly to be examined under Article 10. The “advertisement” at issue was a public notice about the screening of a video on the Resurrection, which a pastor wished to have announced on a local radio station. The Court observed that “it is not to be excluded that an expression, which is not on its face offensive, could have an offensive impact in certain circumstances” and accepted the Government’s submission that a total prohibition was justified, taking into account the particular religious sensitivities in Ireland. As in Appleby and Others, the Court noted that the applicant had other options available, since the prohibition related only to the broadcast media – the immediate, invasive and powerful impact of which was an important consideration – and only to advertisements.

 Gündüz v. Turkey  No. 35071/97, judgment of 4 December 2003, to be reported in ECHR 2003-XI. 

The applicant, the leader of an Islamic sect, had participated in a television programme, during which he had described democracy and secularism as “impious”, promoted Islamic law (sharia) and referred in pejorative terms to children born outside a Muslim religious marriage. As a result, he was convicted of openly inciting to hatred and hostility based on religious affiliation. The Court, which again took into account the immediacy of television broadcast as a relevant factor, did not consider that the applicant’s comments, on a matter of general interest, could be interpreted as an incitement to the use of violence – the crucial criterion in its case-law in this area – and that the mere defence of sharia could not be regarded as “hate speech”See, as the most recent example, Gökçeli v. Turkey, nos. 27215/95 and 36194/97, judgment of 4 March 2003. In that respect, the case differed from the Grand Chamber judgment in Refah Partisi (The Welfare Party) and Others v. Turkey156, one of a series of cases concerning the dissolution of political parties by the Turkish Constitutional Court. In all of the other cases, the Court had concluded that there had been a violation of Article 11 of the Convention but in Refah Partisi the Grand Chamber, agreeing with the Chamber’s analysis, concluded unanimously that there had been no violation. It relied essentially on the incompatibility of a fundamentalist Islamic view of society with the underlying principles of democracy and with the values of the Convention itself. The Court found that the acts and statements made by the party’s leaders, which could be imputed to the party as a whole, proposed a form of society based on sharia or at least on a plurality of legal systems which could not be regarded as in conformity with the rights and freedoms guaranteed by the Convention. There were moreover indications that the use of force was not excluded and, taking into account that the party’s election results had put it in a position where there was a real and imminent threat of it being able to implement its policies, its dissolution could be regarded as necessary in a democratic society(The conflictbetween religious beliefs and a secular society also arises in two admissible applications concerning the wearing of headscarves by Muslim women: Zeynep Tekin v. Turkey (dec.), no. 41556/98, and Leyla Şahin v. Turkey (dec.), no. 44774/98, both of 2 July 2002).

SOFIANOPOULOS, SPAÏDIOTIS, METALLINOS et/and KONTOGIANNIS - Grèce/Greece (Nos 1988/02, 1997/02 et/and 1977/02) Décision/Decision 12.12.2002 [Section I] - no 48

Dropping of mention of religion on identity cards:  inadmissible.

AYDIN TATLAV ñ Turquie/Turkey (N° 50692/99) [Section IV] – No 27

Conviction for having published a critical study on a religion: communicated.

Religious freedom and state involvement with religious affairs
 No. 39023/97, judgment of 16 December 2004. related to [GC], no. 30985/96, ECHR 2000-XI.  The case of Supreme Holy Council of the Muslim Community v. Bulgaria related to the same factual background as the earlier case of Hasan and Chaush v. Bulgaria

namely a dispute between two rival leaderships of the Muslim community. The cases were brought by or on behalf of the two individuals who had successively been recognised by the State authorities. While in Hasan and Chaush the Court had concluded that the interference had not been “prescribed by law”, it held in the more recent case that “the relevant law and practice and the authorities’ actions in October 1997 had the effect of compelling the divided community to have a single leadership against the will of one of the two rival leaderships”. The interference in the affairs of a religious community had therefore constituted a violation of Article 9. 

HOLY SYNOD OF THE BULGARIAN ORTHODOX CHURCH (REPRESENTED BY METROPOLITAN INOKENTII) and Others/et autres - Bulgaria/Bulgarie (Nos 412/03 and/et 35677/04) Decision/Décision 22.5.2007 [Section V] - No 97 

Alleged State intervention in a leadership dispute within a church and consequential loss of property: admissible. 

SVYATO-MYKHAYLIVSKA PARAFIYA v. Ukraine (No 77703/01) Judgment/Arrêt 14.6.2007 [Section V] - No 98

Authorities' refusal to register amendments to the statute of an Orthodox parish which decided to change canonical jurisdiction: violation.

GRIECHISCHE KIRCHENGEMEINDE MÜNCHEN UND BAYERN E. - Allemagne/Germany (No 52336/99) [Section III] – N° 76

Obligation for the applicant to return to the State a church where it practised its religious cult for many years, following an inter-church conflict: communicated. 

Palau-Martinez v. France No. 64927/01, judgment of 16 December 2003, to be reported in ECHR 2003-XII

the court of appeal, in deciding that the applicant’s children should live with her former husband, had relied on the fact that the applicant was a Jehovah’s Witness, considering that it was not in the children’s interest to be brought up in the environment which that implied. However, the Strasbourg Court found that by failing to obtain a social inquiry report and by referring only to general considerations rather than specific adverse effects of the mother’s beliefs on the children, the court of appeal had not given sufficient reasons and had therefore violated Article 14 taken in conjunction with Article 8151. 

ISLAMISCHE RELIGIONSGEMEINSCHAFT e.V.- Allemagne/Germany (N° 53871/00)Décision/Decision 5.12.2002 [Section III]

Placement under the administration of a trust, following the reunification of Germany, of a gift made to a religious association:  inadmissible

CISSE - France (N° 51346/99) Arrêt/Judgment 9.4.2002 [Section II] - No 41

Evacuation by the police of a church occupied for two months by a group of illegal immigrants:  no violation. 

ZAOUI ñ Suisse/Switzerland (N° 41615/98) Décision/Decision 18.1.2001 [Section II] – No 26

Confiscation of the means of communication used by an asylum seeker for political propaganda on behalf of an Islamic group: inadmissible. 

REFAH PARTISI et autres/and Others ñ Turquie/Turkey (N° 41340/98, 41342-44/98) Arrêt/Judgment 31.7.2001 [Section III] – No 32

Dissolution of political party of Islamic persuasion, on the ground that it constituted a centre of activities against secularism and thus undermined democracy: no violation. 

Religious freedom and sexuality in conjunction with article 8

It seems that where a religiously held conviction that a particular type of behavior or action is wrong, it will not allow a state to withhold certain sexual rights.
 FRETTE - France (N° 36515/97) Arrêt/Judgment 26.2.2002 [Section III (ancienne composition/former composition)] - No 39

Refusal of application for prior approval as a prospective adopter presented by an unmarried homosexual man, on the ground of his “choice of lifestyle”:  no violation.

L. - Lithuania/Lituanie (No 27527/03) Judgment/Arrêt 11.9.2007 [Section II] - No 100

Failure to introduce implementing legislation to enable a transsexual to undergo gender reassignment surgery and change his gender identification in official documents: violation

BĄCZKOWSKI and Others/et autres - Poland/Pologne (No 1543/06) Judgment/Arrêt 3.5.2007[Section IV] - No 97

Unlawful refusal to grant permission for a march and meetings to protest against homophobia: violation.

 R. and/et F. - United Kingdom/Royaume-Uni (No 35748/05) PARRY - United Kingdom/Royaume-Uni (No 42971/05) Decisions/Décisions 28.11.2006 [Section IV] - No 91

Husbands undergo gender reassignment surgery following their marriage but are barred by law from obtaining full gender recognition since they wish to remain married: inadmissible.

VAN K‹CK - Germany/Allemagne (NJudgment/ArrÍt 12.6.2003 [Section III] - N

Refusal to order private insurance company to reimburse costs of gender re-assignment surgery:  violation.

Religious Freedom and Family Rights in conjunction with article 8

In America cases that may include two rights being violated might have more chance of satisfaction of those rights than one on its own.  These “Hybrid Cases” could be employed in cases that vilated family rights and a religiously held right concerning the importance of a family.
MAUMOUSSEAU et/and WASHINGTON - France (No 39388/05) Arrêt/Judgment 6.12.2007 [Section III] - No 103

Return of a child to its father in the United States under the Hague Convention on the Civil Aspects of International Child Abduction: no violation. 

WAGNER et/and J.M.W.L. - Luxembourg (No 76240/01) Arrêt/Judgment 28.6.2007 [Section I] - No 98

Refusal to enforce a full adoption order by a foreign court in favour of a single woman:violation. 

KARAKAYA (YALÇIN) - Turquie/Turkey (No 29586/03) Décision/Decision 5.6.2007 [Section II] - No 98

Ban on bringing fresh divorce proceedings within three years of the dismissal of an initial petition no longer applicable owing to the expiry of the relevant period: inadmissible.

 ESTRIKH - Latvia/Lettonie (No 73819/01) Judgment/Arrêt 18.1.2007 [Section III] - No 93

Prohibition of long-term family visits to detained applicant and his subsequent deportation: violation.

RODRIGUES DA SILVA AND/ET HOOGKAMER - Netherlands/Pays-Bas (N 50435/99) Judgment/Arrêt 31.1.2006 [Former Section II] - No 82

Refusal to allow foreign mother to remain in the Netherlands, where she has been staying without holding a residence permit, in order to share in the care of Dutch child born there: violation.

ÜNER - Netherlands/Pays-Bas (No 46410/99) Judgment/Arrêt 18.10.2006 [GC] - No 90

Withdrawal of residence permit and imposition of ten-year exclusion order, resulting in the applicant's separation from his partner and two children: no violation.

MUBILANZILA MAYEKA et/and Tabitha KANIKI MITUNGA - Belgique/Belgium (No 13178/03) Décision/Decision 26.1.2006 [Section I] - No 84

Detention in a transit centre in Belgium and removal to the Democratic Republic of Congo of an unaccompanied 5-year-old foreign minor whose mother is a refugee in Canada: admissible.

C. - Finland/Finlande (N 18249/02) Judgment/Arrêt 9.5.2006 [Section IV] - No 86

Granting by the Supreme Court of custody over two children to person with whom they were living, instead of the father, given the preference expressed by the children to stay with this person: violation.

WALLOVÁ et/and WALLA - République tchèque/Czech Republic (No 23848/04) Arrêt/Judgment 26.10.2006 [Section V] - No 90 

Taking into care of children from a large family on the sole ground that the family's housing was inadequate: violation. 

HUNT - Ukraine (No 31111/04) Judgment/Arrêt 7.12.2006 [Section V] - No 92

Applicant banned from entering country in which proceedings leading to deprivation of his parental rights ended without his having been heard: violation

KARADŽIĆ - Croatia/Croatie (No 35030/04) Judgment/Arrêt 15.12.2005 [Section I] - N° 81

Insufficient efforts seeking to reunite child and parent with sole custody under foreign law: violation. 

KOONS - Italie/Italy (No 68183/01) Décision/Decision 7.6.2005 [Section IV] – N° 76

Applicant who criticises the measures taken after his divorce concerning his son, who was abducted abroad by the mother: admissible.

PINI et/and BERTANI, et/and MANERA et/and   ATRIPALDI -   Roumanie/Romania  (N° 78028/01 et/and N° 78030/01) Arrêt/Judgment 22.6.2004 [Section II] – No 65

Failure to hand over legally adopted children to adoptive parents: no violation  .

I. and/et U. - Norway/Norvège (N 75531/01) Decision/Décision 21.10.2004 [Section III] – No 68

Refusal to allow access of two elder sisters to their biological sister: inadmissible

COUILLARD MAUGERY - France (N° 64796/01) Arrêt/Judgment 1.7.2004 [Section I] – No 66

Taking of children into care and imposition of restrictions on visiting rights and residential access; measures taken by the authorities to reunite parent and children: no violation.  

SABOU et/and PIRCALAB - Roumanie/Romania (No 46572/99) Arrêt/Judgment 28.9.2004 [Section II] – No 67 

Withdrawal of parental rights as automatic consequence of imposition of prison sentence: violation. 

HAASE - Germany/Allemagne (N 11057/02) Judgment/Arrêt 8.4.2004 [Section III] – No 63

Withdrawal of parental rights and prohibition on access to children:    violation  . 

 COVEZZI et/and MORSELLI - Italie/Italy (NArrÍt/Judgment 9.5.2003 [Section I] - N

Failure to involve parents in proceedings concerning their rights with regard to their children: violation. 

