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A. Short Introductory Statement of the Rule Structure Defining the Permissible Limitations on Freedom of Religion or Belief in France

       “Under the auspices of the Supreme Being” (Preamble), France's Declaration of the Rights of Man and the Citizen of August 26, 1789 set out the following principle: “No one may be disturbed on account of his opinions, even religious ones, as long as the manifestation of such opinions does not interfere with the established Law and Order.” [FN1] This historical provision, which has constitutional value, permeates French law on religions and worship. It guarantees freedom to express religious opinion in immediate reference to the law and order established by the legislature. Statute law stands at the heart of the regime governing freedoms in France, subject to review by the Constitutional Council and ultimately by the courts. Because of the complexity of French law on religions and worship, however, the contribution *786 of the administrative courts is decisive, and as a last resort, the intervention of the State Council may be required. [FN2]
B. Sources of Law Establishing and Limiting Demonstration of Religion or Belief

       1. International Law

       a. The Role of International Law According to the Constitution

       Article 55 of the 1958 Constitution states: “Treaties or agreements duly ratified or approved shall, upon publication, prevail over Acts of Parliament, subject in regard to each agreement or treaty, to its application by the other party.”

       Under the terms of these provisions, international conventions are inserted in the internal legal order. They take precedence over laws, even laws passed subsequently, [FN3] but not over constitutional standards. [FN4]
       Two articles guaranteeing freedom of religion are directly concerned by these provisions: Article 18 of the 1966 Covenant on Civil and Political Rights and Article 9 of the European Convention of Human Rights. Article 9 of the European Convention of Human Rights has particular importance since the European Court of Humans Rights, an international body, is commissioned with ensuring implementation of Convention rights. Article 9 reads:

        1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance. 2. Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others. *787 Decisions by the European Court of Human Rights give freedom of religion an essential place among human rights. The Court sees in freedom of religion “one of the foundations of a democratic society.” [FN5] The Court stresses that this freedom “is, in its religious dimension, one of the most vital elements that go to make up the identity of believers and their conception of life, but it is also a precious asset for atheists, agnostics, skeptics and the unconcerned.” [FN6] Freedom of religion supposes pluralism, which is “indissociable” [FN7] from a democratic society. True, the Court refuses to regard every act performed in the name of religion as protected by Article 9. [FN8] Nevertheless, religious freedom does have a wide scope. Freedom of religion first means freedom to believe [FN9]or not to believe. [FN10] Freedom to manifest religious beliefs, which likewise implies the negative [FN11] aspect of such freedom, includes the freedom to “teach.” [FN12] Teaching can also be external (freedom to proselytize). [FN13] “Worship, teaching, practice and observance,” [FN14]as well as the wearing of religious garb, [FN15] are also protected. In a judgment on October 26, 2000, in Hassan and Tchaouch v. *788 Bulgaria, the Court recognized that the autonomy of religious communities falls within the scope of Article 9. [FN16]
       In addition, France is bound by several international conventions with the Holy See. Some of these agreements do not enjoy primacy over the laws arising from Article 55 of the Constitution [FN17] in the internal legal order. On the other hand, “as the Convention of 26 Messidor IX (1801 Concordat) was already duly published, Article 55 undoubtedly confers on this Convention greater legal weight than such laws. The courts would therefore be well-founded in law to set aside legislative provisions or regulations that are incompatible with the Concordat.” [FN18] The same is true for the supplementary agreement amending the Conventions of May 14 and September 8, 1828, and the May 4, 1974 supplementary agreement between France and the Holy See, relating to the church and the Convent of the Trinity-of-the-Mounts. [FN19] On the other hand, whether the 1902 Convention relating to the Catholic Faculty of*789 Theology of Strasbourg, confirmed by an exchange of letters in 1923, [FN20] also enjoys the primacy which Article 55 of the Constitution confers on duly ratified and published agreements and treaties is debatable. [FN21] While these agreements and statutes confer many advantages on the Catholic Church, they also reduce its freedom.

       b. The Role of European Law

       Like the other states bound by the European Convention, France is subject to review by the European Court of Human Rights and therefore attempts to prevent any unflattering decisions against it by developing its own preventive review mechanism for those human rights guaranteed at the European level. When a violation has been established, Section 53 of the European Convention of Human Rights provides that “the High Contracting Parties undertake to abide by the decision of the Court in any case to which they are parties.” As a result, in the absence of a judgment constituting res judicata, which would be binding, the authority of the judgments delivered by the European Court largely surpasses this strict legal framework. For instance, France took note of the authority of the interpretation and influence of European Court's case law and decided to amend national legislation (on telephone-tapping) and made reparation for damages following a review of a case by the European Court. (See the case involving the Union of Atheists (in French), regarding which an answer was given to the Committee of the Ministers for the Council of Europe indicating that the French State had, in some way, provided reparation for the injury caused the claimant, following the Report by the European Commission on the admissibility of the application. See infra).

       2. Constitutional Law

       The French Constitution is composed of four elements: the text of the Constitution of 1958, [FN22] the Declaration of Human Rights of 1789, [FN23] the *790 Preamble to the Constitution of 1946 [FN24] and the “fundamental principles recognized by the laws of the Republic” (hereinafter “fundamental principles”). [FN25]Religious freedom is not guaranteed expressis verbis in France's constitutional law, but each of these five elements is likely to relate to French law on religions.

       1. The first article of the 1958 Constitution of the Fifth Republic is the same as the first Article of the 1946 Constitution and sets out the secular character of the state: “France shall be an indivisible, secular, democratic and social Republic. It shall ensure the equality of all citizens before the law, *791 without distinction of origin, race or religion. It shall respect all beliefs.” It should be noted that the concept of a secular state was not defined clearly in the drafting history of the 1946 Constitution. In addition, Article 34 of the Constitution gives the legislature jurisdiction to set out the fundamental guarantees of civil liberties.

       2. The 1789 Declaration of Human Rights contains several statutes involving French law on religions. Article 10 states: “No one may be disturbed on account of his opinions, even religious ones, as long as the manifestation of such opinions does not interfere with the established Law and Order.” In addition, Article 4 of the 1789 Declaration frames the allowable limitations on fundamental rights: “Liberty consists in being able to do anything that does not harm others: thus, the exercise of the natural rights of every man has no bounds other than those that ensure to the other members of society the enjoyment of these same rights. These bounds may be determined only by Law.”

       3. Subparagraph 13 of the Preamble to the 1946 Constitution provides: “Organization of free, secular and public education at each level is a duty of the State.”

       4. In decision No. 77-87 DC on November 23, 1977, the Constitutional Court affirmed that “freedom of conscience must be looked upon as one of the fundamental principles recognized by the laws of the Republic.” [FN26] In addition, the Constitutional Council makes freedom to impart knowledge according to one's own discretion one of the “fundamental principles.” [FN27] Since its judgment on April 6, 2001, in the case of the National Union of Secondary School Teachers, the State Council has held that the principle of the state's secular character is one of the “fundamental principles.” [FN28]
       5. Lastly, a prohibition on any discrimination based on religious grounds results from several constitutional provisions. Article 1 of the Constitution guarantees “the equality of all citizens before the law, without distinction of origin, race or religion.” French constitutional statutes prohibit discrimination based on religious criteria in particular situations. The right to equality of fundamental rights is affirmed in the first subparagraph of the Preamble to the 1946 Constitution: “In the morrow of the victory achieved by the free peoples *792 over the regimes that had sought to enslave and degrade humanity, the people of France proclaim anew that each human being, without distinction of race, religion or creed, possesses sacred and inalienable rights.” The Preamble also affirms the prohibition of any discrimination based on religious affiliation in the workplace and employment; subparagraph 5 of the Preamble to the 1946 Constitution states: “No person may suffer prejudice in his work or employment by virtue of his origins, opinions or beliefs.” Another basis for non-discrimination may exist. In its opinion issued November 27, 1989, [FN29] and in its later court decisions, [FN30] the State Council held that “any discrimination in access to education founded on religious convictions or beliefs” was prohibited based on the principle of the secular character of public education.

       3. Other Sources of Law: Case Law, Administrative Regulations, Etc.

       Some details about the main sources of law and regulation should be mentioned.

       a. The System of Separation of Church and State, Applicable in Nearly All of Continental France

       In most of France, the system known as the separation of church and state-- and not separation of religions from the State or the Republic--created by the Act of December 9, 1905 applies. This statute ensures freedom of conscience and freedom of worship (Article 1), subject to respect for law and order or public policy considerations. Title 4 of the Act defines the legal status of associations formed for the purpose of worship; these associations are the type of corporate legal body ordinarily used byreligious institutions to organize their affairs and have legal capacity. Title 5 is devoted to the policing of worship. Specific criminal law penalties are provided to punish interference with freedom of conscience [FN31] and freedom of worship [FN32] and to repress religious behaviour endangering law and order or against public order. [FN33]
        *793 The Act of July 1, 1901, [FN34] amended by the Act of April 8, 1942, creates a system of legal rules governing religious orders throughout France, except in the Alsace-Moselle region. Under separation of church and state, the legal status ofreligious orders is founded on Article 13 of the Act of July 1, 1901, amended by the Act of April 8, 1942, which states: “Any religious order can obtain legal recognition by a decree issued upon assent by the State Council.”

       This decree is issued by the Prime Minister who approves the civil articles of association or charter of the religious order. The requirement to obtain such a decree to enjoy legal recognition is disputed, because it seems contrary to religious freedom. [FN35] Actually, the government does not have total freedom to grant such recognition. To obtain legal recognition as a religious order, the group seeking such recognition must meet certain criteria: [FN36] 1) member commitments and activities inspired by a religious faith; 2) the existence ofreligious vows; [FN37] 3) a communal way of life under a single communal rule; *794 4) possible religious garb; and 5) submission to the authority of a superior vested with special powers and who himself belongs to the hierarchy of the religion which he proclaims. Where these criteria are met, a religious order can obtain legal recognition by means of a decree issued by the Prime Minister, following approval of the order's charter by the State Council. A religious order that meets the legal requirements can be refused legal recognition only for reasons involving a matter of public order. [FN38]
       b. Rules Governing Religion in the Alsace-Moselle Region: The Local System of Recognized Religions

       In the three departments (administrative divisions of territory) in the Alsace and Moselle region, the legal status ofreligious groups is based on other statutes. [FN39] Following the war of 1870, these three French departments came under the sovereignty of imperial Germany. At the time, it was decided by the new Empire to maintain the earlier legislation, i.e. the system of provisions founded by the law adopted after the French Revolution. The laws defining four recognized religions (Catholic, Lutheran, Presbyterian and Jewish) therefore remained in effect. However, these laws were modified during the German period. When Alsace came back under French sovereignty, the Act of June 1, 1924 was passed, which maintained the special legislation of the region as it was before the region's annexation. Since then, several laws have amended the local system of provisions governing religion, in particular the very important decree No. 2001-31 of January 10, 2001. [FN40]
        *795 c. The Respective Jurisdiction of the Legislature and the Regulating Authority

       Possible limits involving fundamental rights can be established only by the legislature. [FN41] The State Council initially affirmed in its opinion of May 2, 1974, [FN42] that the authors of the Constitution intended to give only the legislature the power to modify the system of legal provisions governing religions, in particular in the Alsace-Moselle region. [FN43] However, the State Council reconsidered this position. In its opinion of May 15, 1986, the Domestic Affairs section adopted a different principle, accepting possible modification by means of regulations. [FN44] In this last opinion, the State Council stated that the provisions of Article 34 of the Constitution give the legislature jurisdiction to fix the fundamental guarantees of individual freedoms. However, some essential statutes have been adopted by executive regulation. For example, the Prime Minister, exercising his general administrative power, in accordance with the court decision in the Labonne case, has jurisdiction to regulate the ritual slaughter of animals for religious purposes. [FN45]
       d. Case Law

       The role of case law is very important. As early as 1910, the State Council ensured maximum respect of freedom of religion with the establishment of the system of legal provisions for the administrative regulation of worship [FN46] and *796 for French churches that had become public buildings, [FN47] whereas the applicable statutes were potentially prejudicial to civil liberties. The legal situation also results at times from opinions issued by the State Council, when it acts in its capacity as an advisory body on questions arising in connection with legislation. State Council opinions were responsible for specifying that the Concordat of 1801 and the system of provisions adopted under post-Revolutionary law are still in force in the Alsace-Moselle region, [FN48] that diocesan associations met the requirements of the 1905 Act, [FN49] and that religious symbols may be worn by students in public schools [FN50] although not by civil servants. [FN51]As well, an opinion by the State Council has significantly changed the law applicable to religious orders in the Alsace-Moselle region. [FN52]
       e. The Administrative Authorities, in Particular the Legal Opinion of the Central Office of Religions of the Department of the Interior and Religions

       Administrative legal theory, i.e. the laws and interpretation used by the various government departments, is also very important. The Minister of the Interior and Religions frequently answers written questions from various branches of the civil service and members of Parliament. This is how the government department's interpretation and practice becomes known respecting appeals for misuse of authority, [FN53] non-Catholic religious orders, [FN54] ecclesiastical lawyers, [FN55] the policy on “cult groups”, etc.

       f. Parliamentary Activism on Legislative Matters and Review of Governmental Activities

       Some members of Parliament are regularly active in matters involving tax law, labor law, and social law for religious agents and bodies (provisions concerning people and property). Such members can prompt legislative changes or inquiries via parliamentary inquiry commissions which provide *797 information reports likely to affect the concrete practice ofreligious beliefs through new laws. (See the About-Picard Act of June 12, 2001, commonly but inaccurately referred to as the “cult groups law.”) [FN56]
C. Identification of the Type of Manifestation of Religion That Gives Rise to Legal Issues

        As most French legal writers agree, freedom of religion implies that an individual can adapt his behaviour in private and in community according to his own religious beliefs; otherwise, this freedom would be meaningless. [FN57] Consequently, the French State, although it is “secular”, must ensure freedom of conscience and guarantee the free exercise of religion, subject only to strict limitations enacted in the interest of law and order and public policy. [FN58] French public authorities guarantee the individual and collective expression of religious beliefs by implementing systematic or simply specific applications of current law. For example, religious and spiritual television and radio programs on national public networks, [FN59] a chaplain service under the 1905 Act, [FN60] in public institutions (such as jails, hospitals, schools, the army), and the right of pupils to wear religious insignia inside schools [FN61] all constitute examples of real recognition of religion in the public sphere. The inclusion of the religious fact in the law is also illustrated by court decisions relating to time off allowed for religious reasons. [FN62] Indeed, the State Council accepts that time off school for religious reasons can be granted to pupils in an individual and specific way. Civil servants may also ask their management to authorize an absence to celebrate the holy days of their religious denomination, [FN63] provided that this *798 absence is compatible with the normal operations of the department. This right depends primarily on the individual assessment that the head of the department makes regarding the concept of “normal operations” required to maintain service. [FN64]
       In addition, the public authorities enable believers to comply with the dietary requirements and prohibitions that their religion imposes on them. The menus of the school cafeterias are normally prepared with consideration solely for nutritional requirements. [FN65] However, individual religious dietary requirements can be taken into consideration by means of unwritten, local conventions, which are not contained in the law or even the regulations, despite a degree of national standardization in the operating rules. While school cafeterias do offer alternative food when pork is on the menu, the distribution of Halal and kosher meat has not yet been the subject of an official decision from the school authorities because of the fear of the spread of arrangements to take into account various minorities [FN66] and the problems of feasibility and cost. [FN67]
       Ritual dietary regulations also raise the question of the ritual slaughter of animals mainly in connection with Judaism and Islam. The organization of ritual slaughter is based on the provisions of the October 1, 1997 decree which reflects the December 22, 1993 European directive on the protection of animals at the time of slaughter. Normally, only individuals accredited by approved religious organizations [FN68] can slaughter animals for this purpose. [FN69] But Article 13 of the decree provides that, if no religious organization is approved, the Prefect can grant individual authorizations upon reasonable *799 request. As well, although in ritual slaughter an exception from the general requirement to stun animals before killing them is allowed, the animals must be killed in a slaughter-house (Article 11). [FN70] However, sometimes temporary facilities are organized on an exceptional basis by the public authorities. It should be noted that, whatever the reasons given for such arrangements, the administrative courts regularly invalidate these exceptions. [FN71]
       French law also allows for ritual practices like circumcision, practised by Jews and Moslems, to be carried out in hospital. [FN72] This procedure is regarded as a surgical procedure and is therefore reimbursed under the health insurance plan. [FN73]As well, performance of the procedure is subject to the public liability law. On the other hand, excision is not given the same tolerance. It is expressly described as inhuman and degrading treatment. [FN74] The criminal courts classify it as mutilation within the meaning of Article 312 (subsections 1 and 3) of the Criminal Code [FN75] and punish it as an assault causing bodily injury. [FN76]
       Legal disputes involving marriage and divorce also reveal integration of the religious fact in the legal field. Although French civil law recognizes only the civil wedding ceremony, [FN77] the courts consider religion to be a decisive factor for spousal consent for annulment of the civil marriage or where one spouse wants to raise the child in his own religion. [FN78] The law gives parents the right to educate their child according to the precepts of a belief, [FN79] but such upbringing must comply with the interest of the child. Thus, when the practices of a parent *800 cause children “to lose their free will and prevent the development of their personality by indoctrination at an early age,” or unbalance the child psychologically, deprive the child of all “play activity,” [FN80] or when a parent who is member of a “sect” or cult presents a “worrying degree of perversity,” [FN81] or when living conditions in the “sect” are bad [FN82]--all these facts justify assigning the child to live with the other parent or restricting visitation rights or ordering visitation to be exercised away from the “sect.” [FN83] Similarly, moral and psychological pressure by a father on his daughter obliging her to wear the Islamic head covering justifies suspending his visitation rights. [FN84] On the other hand, France's highest court upheld the suspension of a child welfare order “in the absence of danger for the health, safety and education of the four children” in a divorce case where the mother, one of Jehovah's Witnesses, had obtained custody. [FN85] The absence of danger for the safety of the child likewise justified acquittal of parents [FN86] belonging to the Sahaja Yoga group, who had sent their six-year old son to a yoga center located in India. In another proceeding, in which a father used his right to have his child stay with him for an extended period to have his son circumcised for religious reasons without the mother's approval, the Courtof Appeal of Paris found that mutual agreement between the parents for all decisions involving the child's interest was necessary. [FN87]
D. Identification of the Structural Limitations on Religion or Belief

       The guarantee of freedom of religion is the recognition that individuals are free to choose [FN88] the belief system of their choice, regardless of its contents. [FN89] The “secular” State must, in the name of its necessary neutrality and respect *801 for freedom of conscience, [FN90] guarantee that all beliefs are respected. [FN91] Indeed, the secular nature of France is founded on the principle of equality of religions in law, meaning that the State does not give any religion its preference. By virtue of the 1905 Act on separation of church and state, it helps no religion but recognizes all religions and forms of worship and ensures the free exercise of each. [FN92] Only a broad view of the concept of belief would make it possible to protect beliefs as varied as monotheism, polytheism, naturalism, animism and pacifism. However, although the majority of scholars agree on this idea, observation of the regulation of religion and French court decisions reveals a restrictive interpretation of the concept of religion. French law officially classifies a belief system as a religion according to a specific religious “substrate.” Anyone relying on freedom of religion is required to prove at the outset that his movement indeed constitutes a religion. This approach has gradually led to the characterization of a religious norm by which a distinction is made between respectable beliefs and the others. For instance, the courts have ruled that “the concept of sect excludes that of religion.” [FN93] This distinction has encouraged various groups to seek to be classified as a religion as a “stamp of honorability,” [FN94] but also as a means of benefiting from the tax breaks granted to associations for the purpose of worship.

       French legal writers are virtually unanimous in their definition of “religion.” As the author Duguit, [FN95] put it, a religion exists when both of two elements are present: a subjective element--belief in a faith or a divinity--and an objective element--the existence of a community meeting to practise this belief. Certain courts have accepted this definition. [FN96] The courtsof administrative jurisdiction have had to rule on the religious character of groups in connection with the legislation on associations for the purpose of worship. Under Article 19 of this law, also known as the 1905 Act, an association is *802 classified as being for the purpose of worship where it is exclusively for the purpose of practicing a form of worship (i.e. holding religious services). Consequently, for the administrative court, any group is regarded as a religion if it combines a faith with the practice of a form of worship by a community. The legal classification of religion is thus systematically connected to that of worship, i.e. religious services. The absence of one of these two essential ingredients means it is no longer possible to use the term religion. French jurists define worship as being “(. . .) the performance of certain rites or practices which, in the eyes of believers, put them in communication with a supernatural power.” [FN97] It is the reference by the administrative courts to this concept of worship which remains problematic. As well, only associations whose religious purpose is compatible with the common interest can be classified as associations for worship. These criteria are misused to arrive at a negative definition of a sect.

       However, there should be no need to define a sect or a religion. The existence or non-existence of a “religious substrate” is unimportant in a “secular” State, where all beliefs are by principle acceptable, [FN98] except those whose manifestations damage the social fabric or individuals. Consequently, one can consider that neither the religious “substrate,” the eccentricity nor the small number [FN99]of members should be used to assess the standing and legitimacy of a group's existence. Similarly, interpretation of the dogma or corpus of beliefs has to be proscribed. [FN100]
       This abstract concept of religion is now the doctrine of public authorities [FN101]as well as the courtsof both ordinary [FN102] and administrative jurisdiction. [FN103]*803 Thus, a movement which declares itself religious should be able to acquire legal classification as a religion and the resulting rightsby virtue of its capacity to express religious belief without violating the rightsof others and the cohesion of society. The Act passed on June 12, 2001, [FN104] subscribes to this concept, since its provisions envisage the dissolution of an association only in the case of activities “with the goal or effect of creating, maintaining or exploiting psychological or physical subjection of people who take part in these activities”, or where an association's leaders have been convicted of criminal charges.

E. Identification of Grounds That Have Been Recognized for Limiting Freedom of Religion or Belief, Such as Public Order, Public Health and Safety, Protecting the Rights and Freedoms of Others, Protecting Morals, National Security, a State of Emergency, or Others. Analytical Description of the Law on Limitations on Rights.

       To comply with the Constitution, legal limitations on freedom of religion must be justified with reasons and fulfil certain conditions. In addition, it is necessary to consider the question of the inalienable character ofreligious freedom and the limits on individual religious freedom resulting from the immunity ofreligious communities.

       1. Protection of Law and Order and Public Policy or Collision with Fundamental Rights Can Constitute Reasons for Limiting Religious Freedom. These Two Grounds Can Justify a Limit on Religious Freedom.

       Article 10 of the 1789 Declaration ofHumanRights expressly states that “no one may be disturbed on account of his opinions, even religious ones, as long as the manifestation of such opinions does not interfere with the established Law and Order.” As pointed out by Thierry Renoux and Jean-Michel de Villiers, “the concept of law and order or public policy is at the heart of the delicate reconciliation which the court will have to assess, i.e., a constitutional court if a law involving an interference with freedom is brought before it for a ruling, or an administrative court in a review of the exercise of*804 police powers by the authorities with jurisdiction.” [FN105] Even in the absence of an express reference to a possible limitation on fundamental rights, the Constitutional Council accepts limitations for the purpose of preventing an adverse effect on public order [FN106] and for the preservation of public order, [FN107] which are purposes with constitutional value. Thus, it is possible to limit various aspects ofreligious freedom which are constitutionally protected. Philippe Ségur emphasized this possibility by pointing out that “the maintenance of public order and policy . . . constitutes a real limit for concrete demonstrations ofreligious freedom. Practice of a form of worship, meetings, the media and denominational associations must respect the three components of public order: public safety, peace and health.” [FN108]
       Moreover, the State Council has accepted that the “secular” character of the State, which is not a reason serving the general interest, neither constitutes a fundamental right itself that could potentially collide with another fundamental right, nor does it justify a restriction on a constitutionally protected aspect ofreligious freedom. [FN109]
       2. Limitation on Freedom of Religion Can Result from the Collision of This Freedom with Another Fundamental Fight

       A conflict between freedom to impart knowledge according to one's own discretion and freedom of conscience for private school teachers was brought before the Constitutional Council. [FN110] It reconciled these two fundamental rightsby relying on the duty of discretion or obligation to exercise reserve. In decision No. 77-87 of November 23, 1977, the Constitutional Council affirmed that “the teacher's obligation to respect the proper character of the [denominational] establishment, if it involves a duty to exercise reserve, could not be interpreted as allowance to violate their freedom of conscience.” [FN111]
        *805 The State Council had also to rule on a conflict between religious freedom and other fundamental rights. It stressed that freedom of expression and freedom to manifest one's religious beliefs that were recognized for pupils in public schools had to be exercised “while respecting . . . the freedom of others.” [FN112]Religious communities are thus considered to owe non-members a duty ofreligious freedom.

       Criminal law reinforces this constitutional obligation to respect the religious freedom of others. Article 31 of the Act of December 9, 1905, provides for punishment under criminal law provisions for any abusive interference by a religious community, potentially the Catholic Church, aimed at preventing a person from exercising his religious freedom: “Assaults or threats against an individual, making him fear him either the loss of his employment or exposure of himself, his family, or his fortune to injury, that have forced him to practice or to refrain from practicing a form of worship, to share or to cease from sharing in a religious organization, or to contribute or to refrain from contributing to the expenses of worship shall be punishable by both fines of the 5th class and imprisonment, from ten days to one month, or by either of these two penalties.”

       The courts have interpreted these provisions strictly. Thus, the criminal section of France's highest court considered that taking off someone's hat in a religious procession does not constitute an offence punishable under Article 31 of the Act of December 9, 1905. [FN113] When an event or action concerns exclusively a matter for which the State has found that it lacks jurisdiction, Article 31 of the 1905 Act could not be applicable. For example, a girl who was expelled from a chorus of singers was asked to leave the benches reserved in the church for these singers; upon her refusal to do so, the priest did not continue to celebrate the mass, but this action by the priest does not fall within the scope of Article 31. [FN114] The court ruled similarly in favor of the head of a chorus who dismissed a singer and sought to remove her, whereas she remained in the church where she could freely worship and perform her religious duties. [FN115] Moreover, in the case of a minister who made the celebration of a religious ceremony subject to a payment for the expenses of*806 worship by the person who seeking his services, this was not enough to constitute the offence set out in Article 31 of the December 9, 1905 Act. [FN116]
       3. These Limitations Can Be Compared to Those Contemplated in Article 9 of the European Convention on HumanRights

       According to the Article wording, limitation of a freedom must be motivated by public safety, the protection of public order, health or morals, or the protection of the rightsof others. The EuropeanCourt has adopted a fairly broad range of reasons under this definition that would justify a restriction. According to the Court, “States are entitled to verify whether a movement or association carries on, ostensibly in pursuit ofreligious aims, activities which are harmful to the population or to public safety.” [FN117] The decisions of the Court concerning the law on religions in France confirm this position. Thus, regarding a refusal to authorize a Jewish association to carry out ritual slaughter, the EuropeanCourtof the HumanRights considered that the measure complained of pursued a legitimate aim, namely protection of public health and public order, in so far as organization by the State of the exercise of worship is conducive to religious harmony and tolerance. [FN118] This formula is particularly important. The Court seems to regard religious peace and tolerance as an element of public order and public policy, within the meaning of the Convention.

F. Analytical Description of the Law on Limitations ofRights

       Limitations of freedom of religion must meet certain conditions in order to be implemented.

        *807 1. Proportionality of the Limitation with the Reason for It

       a. Limitation ofReligious Freedom Must Be Proportionate with the Reason for It [FN119]
       This requirement of proportionality refers to the strict necessity required for administrative policing of religion as soon as freedom of worship is involved. [FN120]
       b. It Is Necessary to Compare These Principles with Article 9 of the European Convention on HumanRights

       According to this provision, the restriction of freedom must be necessary in a democratic society. This criterion is assessed relatively broadly when it is applied to relations between churches and the State, since the EuropeanCourtofHumanRights considers it necessary to leave each State a margin of appreciation, “particularly with regard to establishment of the delicate relations between religions and the State.” [FN121]
       2 Executive Bound by Rule of Law

       a. Possible Restrictions Can Be Established Only by Legislation. [FN122]
       The obligation to use legislation in order to limit religious freedom is affirmed by Article 10 of the Declaration ofHumanRightsof 1789. This creates an essential difficulty. The police power exercised by mayors and prefects finds its basis in the Code of the Communes, the Common Code of Local Authorities and the 1905 Act. The police power exercised by the Prime Minister arises from Article 37 of the Constitution. [FN123] For this reason, these agents are bound by the law. But it is not the same for certain special police forces. The State Council has already been faced with this question in connection with the organization of ritual slaughter through regulatory decrees. It solved the issue by relating the policing measure to the police power that the *808 Prime Minister holds based on court decision in the Labonne case. [FN124] But it has to be determined whether such case law is compatible with the rule that the executive is subject to the rule of law, as regards fundamental rights.

       b. Similarly, According to Article 9 of the European Convention ofHumanRights, To Be in Harmony with the Convention, the Restriction of Freedom Must Be Provided by Law

       For the EuropeanCourt, this is a much broader concept than it is in French law. In comparison with European case law on humanrights, the fact that a policing measure is provided by a regulatory decree is enough. [FN125]
       c. Lack of Alteration

        As Louis Favoreu and Professor Philip pointed out, the Constitutional Council considers that “in the implementation of the constitutional principles, the legislature must take care neither to ‘alter’ nor to ‘call into question’ these principles by taking measures that are too general or too vague. Just as with the implementation of the legislative standard, regulators should neither ‘alter’ nor ‘call into question’ these standards.” [FN126]
G. Inalienable Character of Some Aspects of Freedom of Religion

       Freedom of religion is sometimes regarded as implying the absolute immunity of the inner conscience. This immunity is traditionally presented as resulting from the physical impossibility of the State's involvement in the conscience. But discussion today focuses on the various forms of adverse effects on others' consciences. That is why specific legal guarantees exist.

        *809 1. The Traditional Approach: Physical Impossibility of Interfering with the Conscience, As a Consequence of the State's Lack of Jurisdiction in Religion, Being Neutral and Secular

       a. Traditionally, It Has Been Claimed That the State Could Not Involve Itself in the Inner Conscience Because It Cannot Physically Act upon the Conscience

       Individual consciences are beyond the State's control and therefore cannot be sanctioned by it. If the State intended to govern what concerns the inner conscience, any decisions it might make for this purpose would have no effect.   [FN127] Thus, in a motion adopted on April 13, 1790, the French National Assembly emphasized “that it does not have nor can it have any capacity to exert control on consciences and on religious opinions [and] that the dignity of religion and the deep respect it is owed do not allow it to be made the object of deliberation.” [FN128] Along these lines, Duguit wrote that “any individual indisputably has the right to believe inside himself what he wants about religious matters. That is properly the freedom of conscience, which is not only freedom not to believe, but also freedom to believe what one wants. Freedom of conscience so understood inevitably and naturally escapes any intervention by the legislature, like freedom to think itself. Neither in right nor in fact can the legislature penetrate individual consciences and impose on them any obligation or prohibition. No more than freedom to think, freedom of conscience per se does not need to be affirmed in law.” [FN129]
       b. The Limit of the State's Jurisdiction to Limit Freedom of Religion Would Hinge on Personal Beliefs, about Which the State Can Do Nothing

       Several courts of ordinary jurisdiction have taken this approach. They stressed that belief in the Catholic doctrine of insolubility of marriage is not adversely affected by the State's jurisdiction to pronounce a divorce. For a Catholic, in spite of the civil divorce decree, the religious marriage remains. In a decision on November 28, 1986, the Court of Appeal of Colmar stressed that “dissolution of a civil marriage cannot harm beliefs about the insolubility of *810 marriage in the church.” [FN130] On October 23, 1991, the Court of Appeal of Paris likewise stated that “the divorce decree pronounces only the dissolution of a civil union but has no effect on the church marriage, to which husband and wife can remain attached.” [FN131]
       2. The Contemporary Approach: Protection Against Involvement in the Conscience

       Today pressures brought to bear on individuals must be restrained, in particular when the persons at issue are vulnerable. Real interference with freedom of conscience can result. For example, in a judgment on October 17, 2002, the Administrative Courtof Paris referred to the “risk of influence or harm” to the freedom of conscience of users when a welfare officer wearing an Islamic head covering works in a hospital care center. [FN132] The courts respond to such a situation by guaranteeing freedom of conscience as a “fundamental principle recognized by the laws of the Republic” [FN133] from which flows from the principle of the secular nature of the state. [FN134] Under these two principles, the courts have prohibited civil servants from exhibiting any attitude that may be seen as proselytization on the part of the state's agents. The wearing ofreligious insignia is therefore strictly prohibited for civil servants as being an infringement of the principle of the state's secular nature. [FN135]
       In some countries, freedom of conscience seems absolute. This is true of the United States, where, since the decision in Cantwell v. Connecticut in 1940, [FN136] the Supreme Court has distinguished between personal freedom ofreligious belief, which is absolute, and freedom ofreligious practice, which can be limited. Similarly, in India, freedom of belief cannot be limited. That *811 results from the decision in Ratilal v. Bombay, handed down by the Supreme Court in 1954. [FN137] Several authors affirm that it is the same in France. [FN138]
       In international law, the HumanRights Committee of the United Nations considers that the freedom of conscience protected by Article 18 of the Covenant on Civil and Political Rights[FN139] cannot be limited. [FN140] In application of Article 9 of the European Convention, [FN141] the Federal Courtof Switzerland affirmed in a decision on November 12 1997, that “inner freedom has an absolute character. Unable by its nature to interfere with public order, it is beyond any restriction.” [FN142] On the other hand, the EuropeanCourtofHumanRights, interpreting Article 9 of the European Convention, did not explicitly recognize the impossibility of interference by state authorities in the inner conscience.

H. Limits to the Freedom of Religion of Individuals in Religious Communities

       Two other real limits on individual religious freedom exist. First, there is the limit created by the immunity ofreligious communities established by the decisions of the EuropeanCourtofHumanRights. Secondly, there is the stated lack of jurisdiction of French authorities on “certain matters,” typically religious ones, in religious communities. In both types of situation, the freedom of religion of the individual cannot be relied on against the religious communities before the domestic courts.

        *812 1. Immunity ofReligious Communities in the European Convention of the HumanRights

       In principle, the European Convention on HumanRights does not imply that the State has jurisdiction to establish a failure to respect freedom of religion byreligious authorities. The European Convention ofHumanRights does not require States to protect individual freedom of religion within religious communities since these communities are not required to protect the fundamental rights guaranteed by the Convention.

       The European Commission ofHumanRights has repeatedly stated this principle. Thus, in its decision on March 8, 1976, in X v. Denmark, the EuropeanCourtofHumanRights stated: “A church is an organized religious community, based on an identity or substantial similarity of convictions. Under the recognized rightsof its members protected by Article 9 [of the Convention], the church uses protection of its freedom to express its religion, to organize and to celebrate its worship, to teach its practices and rites, and it can ensure and impose uniformity in these matters. . . . In other words, unlike the State respecting individuals under its jurisdiction, churches are not required to ensure freedom of religion for their priests and the faithful.” [FN143]
       Similarly, in this decision it was decided that Article 6 of Convention does not apply when “issues concern only faith and religious practices.” [FN144] Indeed, “the Commission is of the opinion that disputes relating to these matters do not involve a determination of civil rights and obligations or any criminal charge.” [FN145]
       In a decision on September 8, 1988, in Karlsson v. Sweden, the Commission recalled that States are not required to ensure the respect of religious freedom in internal relations in the church: “The Commission recalls in this respect its constant case-law according to which Article 9 (Art. 9) does not oblige the High Contracting Parties to ensure that churches within their jurisdiction grant religious freedom to their members and servants. The freedom of religion thus does not include the right of a clergyman, within the framework of a church in which he is working or to which he applies for a post to practice a special religious conception.” [FN146]
        *813 It makes sense that “denominational organization and discipline are excluded from the scope of the European Convention for the Protection of Human Rights and Fundamental Freedoms, insofar as they are beyond the State's capacity of enforcement.” [FN147]
       2.Immunity of Religious Communities in French Law

       Sovereignty implies the absolute power of a State to behave in its external and domestic relations according to its own wishes, subject to no review and to no restrictions other than those that it has voluntarily accepted. In principle, a State cannot be given orders, whether by another State or by international agencies. Sovereignty also implies that the State itself determines the scope of its jurisdiction. The field which the State's rule of law may govern is potentially unlimited inasmuch as it is of the essence in such a legal order that it may govern all areas and aspects of the conduct of individuals subject to it. When the State exercises its jurisdiction, it considers that the religious order is subject to it. The French State follows the “Bonapartist” model of religious management. Because of the State's sovereignty, its jurisdiction is potentially unlimited in the area of religious organization, and religious communities are under an obligation to respect the State's right. Sovereignty defined this way implies that the State defines its own power and the limits of its own jurisdiction. Because the State is sovereign, it can find that part or all of its agencies have capacity to review all the activities of religious communities or that they lack jurisdiction in the religious field. The potentially unlimited normative jurisdiction of the State in religious matters has been clearly affirmed in France. During debate at the 1789 Constitutive Assembly, Camus affirmed that “we certainly have the power to change religion, but we won't do it. . . . We wish to keep the Catholic religion, we want to have bishops, we want to have priests.” Similarly, in a report to the State Council on the Cardinal de Bonald case in 1845, Vivien said that “agreement between the priesthood and the empire was subject to principles often applied by the courts. These principles are the absolute independence of the state's power and the limitation of ecclesiastical authority to purely spiritual matters. Although the State should not intervene in matters of dogma and faith, the Church can certainly not claim to hold temporal power. For the State to have complete independence, it must exercise all roles of government absolutely, including the determination of the limits of its own authority. Otherwise, its authority could be constantly disputed and overtaken. It even has authority in some cases *814 over the discipline of the Church, which it is responsible for protecting, and must therefore keep watch over Church activities and conduct. These maxims have always been followed by our governments; they have formed the public law in France since the ‘Ancien Régime.”’

       More recently, Louis de Naurois has argued for the State's sovereignty in the temporal world and its exclusive legal capacity to define this temporal world. This legal writer holds that the principle of the State's secular character also gives rise to the State's exclusive capacity in matters of public order and to be the sole determinant of the requirements of public order. Affirming that the State alone has the capacity to determine the limits of its own authority and the “temporal world” means recognizing the State's jurisdiction to determine the scope of its own jurisdiction. It would seem that most political regimes in France since the Revolution have upheld the principle of the subjection of religions to the right of the State. In some situations, it has been necessary to reaffirm this principle. For example, in connection with the Gallicans (partisans of the independence of the French Catholic Church from the Holy See), it was stated that even if one did not wish the Church to be subject to the Church, the Church was indeed required to be subject to the State.

       Sovereignty also implies that the State can decide to prohibit its agencies from dealing with certain matters and place these matters outside the jurisdiction of the public authorities. When religious matters are thus placed in a sphere falling outside the jurisdiction of the public authorities, the religions can act freely without fear of State intervention. However, when the State intends to have a matter governed by its agencies, these agencies have full jurisdiction to act, including where a matter is involved that also falls simultaneously outside the sphere of jurisdiction of State agencies.

       Because the State is sovereign, it can provide for the lack of jurisdiction of one or all of its agencies in the field of religion. Sovereignty means that the State can set its own limits for its own power. [FN148] Consequently, religious communities enjoy what has been termed “the autonomy of abstention” according to Louis-Léon Christians. [FN149] There are many matters over which state agencies do not have jurisdiction: religious doctrine, all areas related to priestly policy concerning the minister inside the place of worship, control or *815 prevention of religious observance, and internal governance of religious communities. [FN150]
       As respects these matters for which the public authorities lack jurisdiction, one must ask whether the State can review ecclesiastical activities where such activities interfere with fundamental and constitutional rights. A positive answer supposes that it is acceptable for religious communities to violate fundamental rights when they are acting only in matters that the State has itself placed beyond the sphere of jurisdiction of public authorities. This is far from self-evident since it would mean that where a religious community's decision concerns only faith, morals, relations between ministers of religion and religious hierarchy or purely spiritual penalties (such as excommunication), this decision could constitute a violation of a fundamental right. It seems that no French court has handed down a decision to this effect. As for the case law of the European Court of Human Rights, its thrust is to refuse to accept that religious communities acting in such matters can violate human rights. The Commission has considered, for instance, that when they are acting in such areas, religious communities cannot violate the principles for a fair trial since disputes on such matters do not involve a determination of civil rights and obligation or of a criminal charge. Rather, when the state's courts have specified that specific matters are not a concern of the public authorities, they have insisted on the absolute nature of the public authorities' lack of jurisdiction. Accepting that when acting in such matters, religious communities can interfere with fundamental rights that the State must protect would be tantamount to denying the absolute nature of the State's lack of jurisdiction in these matters. As explained above, it is clear that matters do exist for which the public authorities have no jurisdiction.

I. Attitudes and Background that Affect the Interpretation and Implementation of Laws

       1. Religious Composition of the Country

       An important reference work about the evolution of the French society, and thus the situation of religion in France, was published at the end of 2002. This was a statistical study of social data by the national agency INSEE entitled Données sociales - La société française. A whole chapter of commentary on *816 religion in France from the 1960's to today (pp. 565-579) was written by Yves Lambert, a researcher with the sociology group on religions with the national agency CNRS-EPHE. In it, he presented statistics similar to those in the publication L'Etat de la France: société, culture, économie et politique (La Découverte, 2002) and those in the journal Futuribles, issue no. 277 of July - August 2002, on the values of Europeans, where this same researcher, in Religion: l'Europe à un tournant (pp.129-159), cross-matched the INSEE statistics with those of the European Value Survey in 1999. Although there was no detailed analysis of the degree and the nature of the religious affiliation of those surveyed, it appears that France had a population of 60.7 million in 2000. In 1999, the percentage of people claiming to have a religion was 56% for all generations and 47% among people aged 18-29 years. This figure was 74% in 1981, with 58% in the young age bracket of 18-29 years. This means that in 1999, 44% of French people claimed to have no religion (although at the same time, half of these people “without a religion” described themselves as believing in God) and of these, 53% were aged 18-29 years. For the remaining 56%, 52% described themselves as Catholics (compared to 71% in 1981), 2% as Protestants, and 1% as Jews, Moslems, Buddhists and various other groups. These statistics would seem to show that France is the country in the world with the highest rate of people claiming to have no religion and that the religion of the majority remains Catholicism. On the other hand, Islam appears to be largely underestimated; other statistical studies report a much higher figure. In the reference work Islam en France (PUF, Paris, 1999), Alain Boyer puts the number of Moslems at about 4 million, or about 5.6% of the population. This is similar to the ratio found again in the last survey for Le Monde-La Vie in March 2003, [FN151] which used the same terms as a survey carried out in 1994 on the French and their beliefs. In this telephone survey, the percentage of respondents claiming to belong to the Islamic religion rose from 2% to 5% from 1994 to 2003, whereas the percentage of Catholics was 62% in 2003, compared to 67% in 1994. Compared to the 1999 European Value Survey and the INSEE statistics, this survey found that only 30% of people have no religion, the Catholic population was 9% larger and Islam was a much more visible religion. It confirms the persistence of the feeling of Catholic affiliation and the very low rate of membership in polytheistic religions such as Buddhism and new religious movements, despite the importance given to their coverage by the country's press.

        *817 2. Important Religious/Historical Events

       Under Article 1 of the 1958 Constitution, contemporary France is a “secular” Republic. This adjective with a high semantic content summarizes the painful evolution of the country since the 18th century in its relations with the religious fact. During the same time as the doctrine of the sovereign and absolute French monarchy and later the first levels of the modern French State were developed, a specific relationship of the French monarchical system was constructed with the Catholic religion. The French State being denominational, the only possible religion for the subjects of the kingdom was Catholicism. Judaism was prohibited (except by letters patent and special taxes paid to the King, for a handful of people). And Protestantism, tolerated following an exceptional Edict in 1598 after 60 years of civil war, was again prohibited starting in 1685, when the Edit was revoked. Protestants faced persecution and were forced to go into exile or practise their religion secretly. Until 1789, France, following the example of many European countries, lived under a “universal” regime of religious intolerance, and followed the maxim “one King, one Faith, one Law.” The completely denominational nature of the French State was accompanied by a “nationalization” of the Church of France, of which the King was both the guarantor and protector, in the tradition of the religious “overseer” of the Byzantine Emperor. The King held the French episcopate under his immediate control, which was recognized by the Holy See in the Concordat of Bologna in 1516. This tradition of the French State's religious independence from the Holy See and its monitoring of religion were termed Gallicanism.

       The French Revolution produced a first, abrupt break from this model. Since the Revolution, the French State no longer claims any religious affiliation, and its religious neutrality (in spite of the Restoration of the monarchy between 1815 and 1848) has become permanent. But its tradition of monitoring the religious fact remains. After an attempt to produce a Civil Constitution of the Clergy in July 1791, which led to a refusal by the Catholic Church to respect this Constitution, followed by a period of religious persecution for this refusal and a first attempt to “separate church and state” in September 1794, the new Consulate of 1801 organized a regime of supervision for the religions present in France. There followed the Concordat with the Catholic Church (1801), an Act associated with this Concordat laying down institutional principles for state bodies which recognized the Lutheran and Reformed churches, and a decree on the Jewish religion in March 1808, all of which resulted in establishing system of legal recognition of religions, their *818 place and role in society and their financial security ensured by the State. This system would be adopted by analogy in Algeria at the time of the conquest. The Moslem religion was managed and protected in the application of its personal (Coranic) law by the French State. This organization represented great progress for the protection of minorities in French territory at the time, whose members had gained civil equality in 1789. It allowed for supervision of the French Catholic Church, which was given responsibility for education, relief of poverty and care of the ill.

       However this system of recognized religions, based on the treaty with the Holy See, gave the Catholic religion a central place, whereas the great political combats of the 19th century were fought in the name of ideologies that had freed themselves not only from the political underpinnings of Catholicism (such as the divine right of kings and power), but from any religious reference altogether. Positivism, utopian socialism, anarchism and Marxism took over the liberal thinking of the 18th century on religion and radicalized it. This liberal thinking, developed under a monarchical regime of absolutism, held that the noblest freedom was living without religion and thinking by oneself. Freedom of opinion, which was synonymous with freedom of thought, was included in the Declaration of the Human and Citizens Rights. Eventually, after much debate, this freedom led to the inclusion of the mention of religious opinion in Article 10. But religious opinion, limited to the respect of the recognized religions, did not carry into the 19th century, where freedom of thought was understood primarily as freedom of opinion and political thought. As a result, when the Republicans gained power after the French defeat by Prussia in 1871, the certainty that individual freedom of opinion could never prevail as long as the Catholic Church guided consciences prompted the Republicans to want to destroy this influence. A systematic movement of “secularization” known as anticlericalism occupied the Republican groups in power until 1914. This fight for the control of consciences, as single-minded and intransigent as the Catholic faith of the time, focused on building a public school system without any religion, that would be “free, secular, and compulsory”, with a public teaching staff, and gradually removed the Catholic Church from its educational capacity. [FN152] After obtaining legal control over the operation of the Catholic Church, the French State, having sought to limit the Church's influence on minds, withdrew its material support from the Church by means of the 1905 Act separating church and state, and forced the Catholic *819 Church to restructure itself in the corporately in the form of an association, a legal tool far removed from the Church's own legal tradition.

       It is however paradoxical that by means of the Republican, substitutive ideology, which distrusts the Catholic religion and teaches in public schools during civil education courses that secularism is the spirit of the nation, freedom of religion found its way ahead during the 20th century. Article 1 of the December 9, 1905 Act on separation of church and state stipulates that separation is not prohibition of religion. “The Republic ensures freedom of conscience. It guarantees the free exercise of religion.” These two limits on Republican ideology gave the Catholic Church the means to defend “its freedom” to teach and to evangelize, and allowed Catholics, as they did members of other religions, to practice their religion with complete freedom of organization. Strengthened since World War II by various international conventions, those limits have been used since the 1960's to defend the right to practice the religion of one's choice, to be respected as a member of a minority religion and to have the right to be treated equally in all these personal choices by the French State.

       Freedom of religion and belief is an “external” concept to French intellectual and legal culture, whereas freedom of opinion and rejection of religious belief, both based on reasonable reflection, are fundamental concepts. The liberal tradition was built on the refusal to accept religious “norms” and obligations. Thus, freedom of religion and belief comes late in the history of French secularism. This explains why France has great difficulty in accepting religious difference, 1) because its civic religion is that of a release from religion, and 2) because public profession of new religions is perceived as an attack on that heritage and triggers defensive and combative reflexes.

       3. The Role of Particular Religious Traditions: The “Religious” Culture of the Catholic Religion

       The difficulty of adapting the ideological content of secularism to religious pluralism and the tensions caused by the implementation of freedom of religion--undefined in law--parallel a persistent culture in which Catholic religious tradition and secular civic tradition continue to dominate, to compete and to consolidate each other. Catholicism unconsciously marks common mentality with a certain definition of what is a religion. The secular tradition keeps alive a very strong mistrust of any religion, which becomes all the *820 stronger the more a religion differentiates from the most known religion, i.e. Catholicism.

       The Catholic religion, practised regularly by five million French people, remains the religion of reference for more than half the population, between 53% and 62%, according to surveys. Its cultural weight and the mental landscape that it conveys are often neglected in attempts to understand the French suspicion of “religious difference.” Even if the inhabitants of this country seem to consider that religion has long been a dead issue for them, they collectively inherit some old reflexes. The Catholic interpretation marks the common manner of thinking about religion. It gives rise to the unarticulated certainty that a religion is most “true” or respectable when it is most widely shared, geographically universal, ancient and apparently immutable. The historical dimension of a religion and its presence through the centuries give it an authority which small movements do not have. The Catholic faith is inclusive, i.e. it supposes the equalization of all in a common faith, rather than the individualization of each one in a particular faith. It is universal in the sense that each Catholic thinks of himself above all as a member of humanity as a whole, always present in his responsibility or his solidarity. The certainty of Catholic universality has left a very strong mark on the French, particularly as religious difference, which was “unthinkable” previously, has little by little been digested in Catholicism. It is possible for the French to feel close to this Church and to believe--whereas other subjects, like abortion or homosexuality make them very critical--in the “universal” open-mindedness and the very high degree of ecumenical and inter-religious fraternity in the contemporary Catholic Church. This is why the French, still marked by Catholic referents, will be shocked if a group defends its own singularity and asserts its difference, without joining in a universalistic speech of good will. The globalized, benevolent attitude of the Dalai Lama gets unanimous sympathy, whereas any speech about the “right to be different” or the “right to freedom of religion” by a minority and/or new group triggers immediate disapproval and rejection in society and the media.

       4. Factors that Shape Popular or Judicial Attitudes: Republican Values and Secular Culture

       Concurrent with this inclusive perception of religion, which makes the French very distrustful of religious singularity, there is another, even stronger cause of French religious mistrust, namely, the Republican ideology of its society. As a heritage of its historical construction, this ideology considers *821 religion to pose a potential danger. Religion is a danger for consciences, a danger for the personal freedom which has been paid so dearly. Historically built on a negative view of religion, which we need to be protected from, French secularism updates its contents with the same “negative” protocol. Supposed to unite all French people around their Republic, secularism needs enemies whom it must fight. And the enemy, once identified, must be suitable for everyone. In short, secularism needs a federating aversion. The French will always be ready to defend themselves against an element which would destroy their Republican or cultural identity. For the political left generally, secularism means zero tolerance of religious influence and visibility in the public sphere (neutralizing neutrality). For the political right, it means the protection of religious transmission (tolerant neutrality). [FN153] These two different memories are “instinctively” accounted for in the construction of a religious policy. They are conducive to slogans promoting “communion,” usually founded on the “danger” and the need for protection against this danger. But this protection can lead to discrimination, since freedom of non-religious thought is more respectable than freedom of religion. . . New religious movements and Islam have suffered for 15 years under a “repressive security policy,” strongly objected to outside of France, which appears to have been significantly attenuated since 2002.

*822 CASE STUDIES: FRANCE

1. Use of Contraband

       Assume there is a group that is widely recognized as a traditional religious entity and that no one questions the sincerity of the believers.  As a part of its religious practice, members of the group smoke opium together in their religious service, even though using opium is strictly prohibited by the criminal law.  The members of the group are arrested during a religious service while smoking opium, and they are prosecuted for violation of the drug laws.  The members of the group use freedom to manifest their religion as a defense at their criminal trial.  How would the courts treat this defense?

       A study of French repression of illegal activities leads to no particular observation from the point of view of possible religious causes. Ordinary law is applied without specific consideration for the religious aspects of activities deemed illegal per se. [FN154]
       However, for some actions, it is possible to show cases that will entail criminal law sanctions because of actions with a religious or ritual basis or character. This is true for instance of limits placed on parents' religious beliefs in the case of the criminal law treatment of excision.

       Activity resulting in bodily harm to a minor by parents convinced of their conscientious duty can result in sanctions under criminal law as well as civil law (an order to pay damages, especially for physical harm). Genital mutilation of girls out of respect for African ancestral customs is a criminal offence in France. This was the ruling of the Court of Appeal of Paris in a decision of July 10, 1987 (see the Dalloz collection, 1987, I.R. 197). In a decision on May 9, 1990, the Court of Criminal Appeal of France's highest court confirmed that helping a mother to obtain the necessary means to materially reward the activity of a “professional” excisionist constitutes aiding and abetting a crime, as defined in the Criminal Code (article 312-3). In an earlier decision, on April 22, 1986, the highest court had already ruled along these lines. These decisions *823 were directly linked to Article 24 of the Convention signed on January 26, 1990 in New York, on the Rights of the Child, which instructs States to take “all suitable measures in order to abolish traditional practices which are prejudicial to the safety of children.” Some scholars, like Professor Lazlo-Fenouillet (Conscience, LGDJ, Bibli. De Droit privé, volume 235, p. 326), point out that these cases raise “the issue of the appropriateness of criminal law sanctions and their severity, but also the very basis of potential proceedings to determine the proper jurisdiction. All the legal discussions about these cases obviously show how uncomfortable the lawyer feels in dealing with practices the consequences of which are atrocious for the child--practices deemed unacceptable and vigorously punishable for this reason--but whose severe punishment under criminal law appears unjustified because of the parents' conscience (or rather their lack of conscience).” The autonomy of even the religious conscience constitutes neither justification nor an absolving excuse in criminal law, in ordinary law, or in health care law.

       2. Prisons

       While serving a ten-year armed robbery sentence, a prisoner converts to the Sikh religion.  The prison officials believe that the conversion is sincere.  The prisoner announces that he wishes: (a) not to cut his hair, (b) to wear a turban, (c) to eat food properly prepared, and (d) to carry a ritual knife.  Does the country have any rules or regulations permitting such actions?  If prison regulations prohibit any of these requests, and assuming that there is some type of administrative procedure that allows the prisoner to seek a change in the policy as it applies to him, how would a competent court rule on each of the four points?

       The main regulations governing rights and obligations of French prison inmates are generally contained in the Code of Criminal Procedure. Article D. 432 expressly authorizes each prisoner to satisfy the requirements of his religious, moral or spiritual life. Apart from the situation of Sikh prisoners who, because of the extreme marginality of their religion in France, have never brought proceedings, regulation and case law give us explicit solutions to the problem.

        *824 Since the decree of January 26, 1983, prisoners wear their own clothes, except when considerations of good order or health [FN155] and safety require otherwise. Since 1975, Article D. 358 has authorized them to have a beard and long hair, except where a doctor orders otherwise. The court would allow the request of the Sikh prisoner to have long hair and wear a turban, except if this singularity causes reactions from other inmates and trouble in the institution. For dietary ritual practices, the regulation offers certain guarantees to the prisoners. Article D. 354 of the Code of Criminal Procedure states that prisoners must receive “a varied diet . . . that meets the requirements of nutritional science and food safety . . . and as far as possible [italics ours], their philosophical or religious beliefs.” An administrative regulatory note of 1994 encourages prisons to provide kosher or Halal food for Jewish or Moslem prisoners. This arrangement suggests a relative flexibility in prison food of which the Sikh prisoner could avail himself in principle. The administrative note refers to the major religions in France, but it does not provide for any specific arrangement for the Sikh religion

       However, article D. 354 suggests that each special measure shall be subject to assessment by prison management. For example, concerning the possible wearing of a ritual dagger or knife, the Sikh prisoner could not reasonably expect a favourable decision. Prisoners are authorized to have objects of religious observance, [FN156] but according to the article D.249-1-3, possession of materials that pose a danger to the safety of people or the institution constitutes misconduct incurring a disciplinary sanction. Article D. 273 likewise forbids prisoners to keep any object which could facilitate a suicide, an assault or an escape. Obviously, a knife, whether it is a ritual object or not, would fall into this category. Moreover, since 1995 decisions by prison management affecting prisoners' rights are subject to review by the administrative courts, but it is highly likely that a refusal to grant such a request would be considered to be a matter of internal order and as such could not be brought before an administrative court.

       3. Military

       While serving in the army, a Jewish soldier responsible for driving trucks becomes increasingly religious and finally decides to observe Orthodox *825 Judaism. His Rabbi supports his efforts to: (a) wear a yarmulke headcovering at all times, (b) eat only kosher food, (c) be exempt from any requirements to drive vehicles on the Sabbath (except in times of war), and (d) grow a beard. Does the military in the country have any regulations on these issues? If the military does not currently permit him to observe any of these practices, assume that the army has prepared studies which conclude that such exemptions would harm military morale generally, would be expensive, would interfere with military preparedness, and would harm national security. Assuming that there is some type of administrative procedure that allows the soldier to seek a change in the policies, how would a competent court decide such questions?

       The general status of soldiers comes under Act no. 72-662 of July 13, 1972. It provides that “the condition of solder requires discipline, loyalty and the spirit of sacrifice in all circumstances.” Article 7 of the aforementioned law specifies that “philosophical, religious or political opinions or beliefs are free. They can, however, be expressed only when off duty and with the duty to use discretion required by the condition of soldier. This rule does not prevent the free practice of religion in military areas and on board the fleet.” Freedom of religion in the armed forces is subject to the obligation to use discretion, and the case law governing this duty would apply.

       Article 8 says that “the introduction into military areas and buildings. . . of any publication, whatever its form, that can harm morale or discipline, can be prohibited under conditions set by the general regulation of the armed forces.” Decree No. 75-675 of July 28, 1975, concerning general discipline in the armed forces provides that “military discipline founded on obedience to orders . . . is practiced in accordance with the law within a framework of strict neutrality in philosophical, religious, political or trade-union matters, which guarantees the cohesion of the armed forces and reserves their activities for the exclusive service of the Republic.” Concerning respect for neutrality of the armed forces, “soldiers have the duty to preserve the army's neutrality in the philosophical, religious, political or trade-union spheres. . . . In military areas and buildings, and, in general, in any place of military standing, it is forbidden to organize and take part in demonstrations or actions of philosophical, religious, political or trade-union propaganda.” Soldiers enjoy all the rights and freedoms of any citizen recognized by the Constitution in harmony with the general status of soldiers and the particular obligations their status imposes *826 (Article 11). A lapse in these duties can result in disciplinary sanctions and litigious proceedings. [FN157]
       4. Distribution of Literature

       An Evangelical Christian woman decides to distribute free copies of some religious literature on the sidewalks of a large city.  The city has three misdemeanor ordinances that prohibit (a) littering, (b) interfering with motor vehicle traffic, and (c) creating a public nuisance.  As the woman distributes the free copies of the booklets, some people drop them on the streets, others start reading them and, without looking, walk onto streets and cause cars to stop.  Some merchants come up to her and start shouting that she is creating a disturbance and interfering with customers coming into their stores.  Police arrest the woman and the prosecutor charges her with three misdemeanor violations.  Assuming that she would properly have been convicted of all three offenses if she had been distributing handouts advertising a shoe sale, would she have any additional protections because she was distributing religious material?

       Under Article 11 of the Declaration of Human Rights, “any citizen may therefore speak, write, and publish freely, except what is tantamount to the abuse of this liberty in the cases determined by Law.” Hawking is authorized, but within certain limits without special protection of the freedom of religion. Generally, public demonstrations (legislative decree of October 25, 1935) and hawking, without distinction between free distribution for commercial purposes or religious propaganda (Act of July 29, 1881), [FN158] are subject to obtaining preliminary authorization. Under the terms of his police power, the mayor can take measures to restrain the liberty of distribution if the distribution of books, writings, booklets or newspapers on a public way creates problems of a public order nature. [FN159] The risk of an adverse effect on public order constitutes a reason for a prohibition on hawking, in particular, of religious literature near churches, factories and schools. [FN160] It should be mentioned that usually, broadcasting of messages intended for children or youths promoting any corporate legal entity which creates, maintains or *827 exploits physical or psychological subjection is prohibited if the entity or its officers have been convicted on repeated counts. [FN161] The preservation of public health and good appearance, especially at historical monuments, can constitute a reason for restriction. Nevertheless, distribution of tracts or publications, whether religious or not, is not forbidden simply on this account because the city has other ways which are sufficient to prevent pollution through the littering of such documents on public roads. [FN162]
       Interference with the circulation of traffic can justify a prohibition on hawking, if the hawker has not obtained, as is often the case, an authorization for a public demonstration allowing him to stop traffic temporarily. Moreover, the mayor can issue a decree to prohibit hawking within a specific perimeter, where people and traffic are dense. In the event of a legal dispute, the administrative courts will review the proportionality of the measure compared with the possible trouble entailed. Any general and absolute prohibition must be avoided. [FN163] In addition, under the traffic laws, a person could be fined if he distributes tracts, documents, or any objects to drivers or vehicle occupants while they are travelling on a public thoroughfare.

       Finally, religious hawking is prohibited on the premises of schools, hospitals, and in other situations that might be included within categories of teaching, [FN164] including the sale of pedagogical materials (including books and cassettes), [FN165] pharmaceutical products, veterinary implements, and contraceptives. [FN166] Within such realms, religious hawking is strictly prohibited.

       5. Registration/Recognition/Legal Personality

       Many countries have requirements for allocating  certain privileges or a particular status to religious organizations (e.g., juristic personality, tax-exemption, the granting of public funds) to the satisfaction of particular conditions (e.g., a minimum number of members, being “traditional,” or being *828 recognized by some body as serving a public utility). [FN167] Suppose that there is some religious group that does not meet one of the criteria and they are denied the privilege or status they seek. Assuming that there is some procedural mechanism for the group to bring a claim and the group argues that the state discriminated against them on the basis of religion or belief. Assume also that the judge finds that: (a) there was discrimination on the basis of religion, and (b) the state may not discriminate unless it has done so on the basis of one of the legitimate grounds for limiting the manifestation of religion. What arguments would the state make for such discrimination and what would be the final decision of the judge?

       Since the Act of December 9, 1905 concerning the separation of church and State, no form of worship is recognized by the Republic, except in the local systems of the Alsace-Moselle, French Guiana and New Caledonia. Religious groups may be formed freely. Filing of the association's charter at a prefecture is enough to enjoy legal capacity, i.e., the ability to exercise legal rights and be subject to legal obligations. French law on religions, however, is based on a diversity of systems of provisions governing all types ofreligious associations:

       • associations subject to ordinary law, under the Act of July 1, 1901 relating to the formation of associations (which may engage in public religious services, under the Act of January 4, 1907, relative to the public practice of worship);

       • associations exclusively for the purpose of worship, under of the Act of December 9, 1905 (title IV);

       • diocesan associations, for the purpose of “providing for the expenses and maintenance of Catholic worship, under the authority of the bishop, in communion with the Holy See and in accordance with the Constitution of the Catholic Church.” These obviously concern only the Catholic religion.

       • religious orders with legal recognition under Title II of the Act of July1, 1901.

       This results in a relatively complex system of corporate legal bodies. No religious group can claim all of these distinct statuses without fulfilling the legal requirements for each type of association (specific rules of organization *829 and maintenance). No discrimination can be argued simply because of the existence of these various legal structures. On the other hand, groups in comparable situations could not be treated differently if they meet the legal conditions for recognition. As seen in the Union of Atheists v. France (in French) case, capacity to receive gifts and legacies subject to preliminary authorization, which capacity results in a tax exemption, cannot be attributed indiscriminately, since only associations exclusively for worship, diocesan associations and legally recognized religious orders can claim it.

       In the report on July 6, 1994 on the admissibility of the application by the Union of Atheists, an association registered under the Act of 1901, the European Commission ofHumanRights noted that “the Government did not provide reasons for the difference in treatment created by the French legislation as regards gifts for associations for worship and gifts for other associations. The Commission does not see any objective and reasonable justification for maintaining a system which disadvantages to such a degree associations that are not for the purpose of worship.” In this case, which ultimately did not come before the EuropeanCourt, there was no court judgment. Following the association's application, however, the French State actually allowed the initial request of the Union of Atheists and granted it the symbolic sum of 2000 francs, the amount of the legacy it had refused to allow the group to accept. [FN168]
       6. State Schools: Religious Garb

       Muslim and Orthodox Jewish teachers and students at a state school wish to wear headscarves as part of their religious observance. Does the state (or schools) have rules governing the wearing of such garb? If there are rules at state schools prohibiting the wearing of headcoverings, what would be the likely outcome if the teacher and student challenged the rules or practices?

       All public services, as including education, [FN169] are subject to the principle of neutrality. [FN170] This means that programs and teachers [FN171] must be neutral. *830 Consequently, the teacher must avoid appearing to belong to a party [FN172] or a church. [FN173] A Jewish or Moslem teacher will therefore be regarded as having breached his duty if he wishes to express his religious beliefs during his or her working hours, in particular by carrying a sign ofreligious affiliation. [FN174] Such a teacher will be immediately sanctioned by his or her management. Nevertheless, this lapse, in particular on the disciplinary level, is subject to review by the administrative courts, which will take into account the ostentatious character of the sign and the other circumstances connected to the lapse. [FN175]
        As for pupils, it is recognized that, under certain conditions, they have the right to wear religious insignia and garb inside the school building. This freedom must be exercised with due respect for pluralism and without undermining teaching activities, the content of programs and the obligation to attend school. [FN176] Moreover, the pupils cannot wear such signs ofreligious affiliation when by their nature, by the manner they are carried or by their ostentatious or expressive character, they constitute an act of pressure, provocation, proselytization or propaganda. [FN177] Consequently, the disciplinary authorities have to assess each incident on a case-by-case basis for possible ignorance of these principles and the school's regulations, which cannot set out a general and absolute prohibition on wearing religious insignia. [FN178]
        *831 The legal situation concerning this delicate question was the subject of a passionate political debate in parliament in 2003 that resulted in the adoption of a new law. Law number 2004-228, of March 15, 2004, regarding the application of the principle of laïcité, the wearing of signs or religious clothing manifesting a religious affiliation in schools, colleges, and public high schools. [FN179] The text of article 1 of the law provides that the internal rules of these schools “provides that any implementation of a disciplinary procedure is to be preceded by a dialogue with the student.” It is thus a matter of a “conditional prohibition” in that it does not aim at the prohibition ofreligious signs or clothing as such. All of these matters pertain to primary and secondary students at public schools (and not university students) who wear conspicuous religious identifications. The legislation was not submitted to the Constitutional Council and is likely to lead to complicated legal disputes before administrative courts, which may eventually lead to disciplinary sanctions against students.

       7. State Schools: Participation in Religious Observances

       A student in a state school refuses to participate in a mandatory school program honoring the country's soldiers killed in war.  The student asserts that on the basis of her pacifist beliefs, which are part of her religion (and which are acknowledged by the school to be sincere beliefs), she cannot participate in the ceremony. The school orders her to participate on the pain of expulsion from school. When she refuses, she is expelled. Assuming that she may bring a case for relief, how will a competent court decide her case?

       Authorization of absence for religious reasons: In this case, it is highly unlikely that the administrative courts will rule in favor of the pupil. Pupils are subject to an obligation to attend school and follow all programs required during school hours. [FN180] Following the programs means that pupils must take all the required and optional courses in which they are registered. [FN181] However, the State Council has accepted individual and specific exemptions, subject to compatibility with accomplishment of the duties required by the pupil's course *832 of study and with respect for public order. [FN182] In the case of a claim of incompatibility between a program honouring dead soldiers and a pupil's pacifist convictions, the administrative court dismissed the pupil's request to not attend. This ruling was in harmony with the court's case law. [FN183]
       8. Blood Transfusions

       A family of three was injured in an automobile accident.  The father and daughter were severely injured and were unconscious by the time they arrived at the hospital.  The mother was seriously injured, but fully conscious.  At the hospital the woman announced that her religion forbids her from receiving a blood transfusion, and that she also does not want either her husband or child to receive a blood transfusion.  The hospital has no reason to doubt the woman's sincerity.  How would a competent court handle this case?

       No specific text forbids the refusal of a blood transfusion for religious reasons insofar as, under the terms of the Act of March 4, 2002, relating to the rights of patients and the quality of the health care system, [FN184] the obligation to obtain consent of the patient and abide by his refusal applies regardless of the reason for the patient's refusal. [FN185] Consequently, a doctor confronted with the express refusal of a patient to accept a blood transfusion must respect his wish, [FN186] after having informed him of the consequences of his choice. [FN187] However, according to the case law of the State Council, if a doctor considers that the patient's life is at risk, he can choose to disregard this refusal, in order to protect the patient's health, [FN188] without incurring legal liability. [FN189] But if he *833 abides by his patient's refusal, he cannot be punished under criminal law for failure to assist a person in danger. [FN190] Concerning a child, the parents' beliefs can justify a refusal, since the child is not able to express his wishes. However, the health care team can, given the child's state of health, [FN191] proceed with transfusion, although they should be aware that the administrative courts can sanction this decision. [FN192]
       9. Land Use

       A religious group owns a 150-year-old church on a valuable piece of real estate near the center of the city.  The church decides to demolish the building and construct a commercial center that will provide an ongoing source of funds for the religious mission of the group.  The group plans to use the projected income to build a new church in a much less expensive area of the city and to use the extra funds to finance a long standing project to provide job training for the poor.  After the group finalizes its plans, the legislature enacts a new statute that prohibits the demolition of any building more than 125 years old.  The church wishes to proceed with its original plan.  Assume that the group's plans would have been completely legal but for the enactment of the new law and that the new law is constitutional with respect to property rights issues.  Do the laws of the country provide any recourse for the religious group to continue with its original plan?

       City planning laws and provisions for the preservation of heritage sites generally prevail, regardless of the nature and capacity of individuals involved. Generally, the neutrality of the provisions makes it impossible to depart from the legal and regulatory framework simply because a building project is religious. Adoption of new legislation designed to preserve a building of cultural or religious heritage could therefore prevent the sale or transfer of a place of worship. In principle, the legal framework for the protection of *834 heritage, even where it is religious, has a general and impersonal character which does not allow for exceptions.

       Should a religious group find itself unable to dispose of a historic religious building, it would have no legal recourse to fight the decision. (In France, the Act of December 9, 1905 made the French State, cities and territorial divisions the owner of almost all places of worship. Thus, the sale, transfer or disposal of a church building could not profit a religious group who is not the owner.)

       10. Humanist Association

       Identify briefly the circumstances, if any, in which the laws of the country provide religious organizations with exemptions from laws of general applicability in order to allow religions to manifest their beliefs.  For example, are religious organizations exempted from noise ordinances and allowed to ring church bells or amplify the muezzin's calls to prayer?  Are religious organizations exempt from tax requirements?  After identifying some of the more important exemptions, if any, explain whether “belief” associations (such as a humanist society) are also exempted from the same laws.

       The tax system governing associations for worship and diocesan associations constitutes a special arrangement which is rather like indirect funding assistance for religions. Such a system can be compared to provisions governing charitable associations and associations recognized as public charities by decree. In French law, there is no general humanitarian legal status which would enable similar tax treatment of “religious” and charitable groups. As a result, based on a particular interpretation of the principle that citizens are equal before public burdens, there are those today who wish to end any tax exemption that benefits religions. Current tax exemptions are motivated by the State's traditional recognition of (and compensation for) the “social utility” of religious activities (their philanthropic and charitable vocation). [FN193]
       11. Prohibiting Solicitations

       Are there any laws in the country that prohibit solicitations?  For example, are there laws that prohibit salespeople from knocking on the doors of people's homes and apartments in order to attempt to sell them commercial *835 goods? Or, are there laws that prohibit people from approaching others on the street to sell commercial goods? If there are such laws, do they contain exemptions for religious activities? If the legislature were to enact such a law without an exemption for religious activities, would religious individuals or groups likely be successful in a court in obtaining an exemption from such a law?

       Article 18 of the Act of July 28, 1881 respecting freedom of the press provides that anyone wishing to exercise the profession of seller or distributor of books, writings, magazines, pictures or other printed materials on a public street or any other public or private location shall be required to file a declaration at the prefecture or mayor's office. Hawkers may be subject to legal proceedings if they have knowingly hawked books, writings, etc. that constitute an offence against the legislation. There is no exception for religious doorstep selling, which is subject to the general provisions of the General Code of Consumer Protection. However, some selling activities are prohibited, such as those conducted on behalf of teaching agencies with a view to selling education material (books, cassettes), including religious, pharmaceutical, veterinarian or conceptive materials.

       12. Labor Practices of a Religious Association

       A private religious school hires a woman to teach mathematics to thirteen-year-old students.  The teacher belongs to the same religious faith as those who operate the school, although the hiring policies of the school do not explicitly require teachers to be members of the faith.  After receiving a very successful job performance evaluation at the completion of her second year, she announces to school officials that she no longer believes in the religious teachings of their faith and that she has become an atheist during the year. She also says that she will not say anything about her personal beliefs to the students, just as she had said nothing to them the preceding year. The school immediately fires the teacher. Does the teacher have any recourse under the laws of the country? To what extent are religious associations permitted to make employment decisions based upon the religious convictions of the worker?

       When people are employed by religious groups, their religious affiliation, religious beliefs and religious practices are generally a determining factor of the employment contract. What happens when the religious affiliation, beliefs or practices of these people change?

        *836 The general situation of people bound by such an employment contract should first be described. Elements such as religious affiliation, beliefs or practices are normally included in the contract. The existence of specific systems of provisions, concerning certain employees of the recognized religions of the Alsace-Moselle region, should then be mentioned.

       a) The general system of provisions: labor law

       In labour law, it is possible for religious beliefs or practices to become an essential element of the contract of employment, and the disappearance or change of these practices or beliefs may result in the cancellation of the contract.  Indeed, elements of a religious nature may be implicitly included in the official legal order by means of a contract. Thus, the plenary court of France's highest court, in the Dame Roy case, found that it was possible for the inclusion of religious beliefs and discipline to be implicit in the renewal of a teacher's contract with a denominational private school. [FN194]
       This implicit inclusion of certain contractual religious obligations implies that their violation can justify ending it. The decision in Dame Roy is very clear. The plenary court found that “freedom to marry can be limited only in very exceptional circumstances or when one's duties absolutely require it.” [FN195] However, for the court, implicit inclusion in the employment contract of religious beliefs and religious discipline and the teacher's marital situation do constitute “very exceptional circumstances that are binding on Dame Roy.” [FN196] Consequently, the court accepted that a Catholic educational institution could, without erring in law, fire a teacher because of her remarriage after a divorce, insofar as the said school was attached to Catholic morals, and in particular to the indissolubility of marriage. The court found that “since the lower courts found that the Sainte-Marthe Institute, being devoted to the principle of the indissolubility of marriage, had acted in order to safeguard proper operation of the institute by preserving its specific character and its reputation, they could decide that the institution did not commit any fault.” [FN197]
        *837 b) Employees of recognized religions in Alsace-Moselle

       In the Alsace-Moselle region, the recognized religions can employ people who do not perform duties strictly involving acts of worship. For reasons related to the massive decline of those with the vocation in the Catholic Church, this question relates almost exclusively to the Catholic Church. The law applicable to these people differs notably from the ordinary law, insofar as it is part of public law and not private law. [FN198]
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