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1. Case Summaries: English domestic jurisprudence
England

Case Summary: Domestic jurisprudence
	Re D (a child) (abduction: foreign custody rights)

	Court:
	House of Lords

	Citation / Case No.:
	[2006] UKHL 51 ; [2006] All ER (D) 218 (Nov)

	Date:
	16 November 2006

	Claimant:
	N/A (confidential)

	Respondent:
	N/A (confidential)

	Judges:
	Lord Nicholls of Birkenhead, Lord Hope of Craighead, Baroness Hale of Richmond, Lord Carswell and Lord Brown of Eaton-under-Heywood

	Country:
	England

	Instruments Cited:
	Child Abduction and Custody Act 1985; Hague Convention on the Civil Aspects of International Child Abduction 1980 (articles 3, 5, 12, 15); Brussels II Revised Regulation (EC) 2201/2003; United Nations Convention on the Rights of the Child (article 12: right to be heard).

	Headline:
	Mother removing child from Romania without knowledge or consent of father; Father requesting return of child; Whether removal 'wrongful'.

	Summary:
	Brussels II Revised Regulation (EC) 2201/2003 recognises the importance of listening to the children involved in children's cases by reversing the burden in relation to hearing the child. Although strictly this only applies to cases within the European Union, the principle is of universal application and consistent with the United Kingdom’s international obligations under article 12 of the United Nations Convention on the Rights of the Child. It applies in every case involving the Hague Convention on the Civil Aspects of International Child Abduction 1980 and erects a presumption that the child will be heard unless this appears inappropriate.

	Click here for full text
	Attached [To be uploaded on to CRIN website]

[http://www.publications.parliament.uk/pa/ld200607/ldjudgmt/jd071116/child.pdf ]


2. Case summaries: European Court of Human Rights jurisprudence
 

	T. v United Kingdom (Joined with V. v United Kingdom)

	Court:
	European Court of Human Rights 

	Citation / Case No.:
	Application no. 24724/94

	Date:
	16 December 1999

	Claimant:
	T.

	Respondent:
	United Kingdom 

	 Judges:
	Grand Chamber

	Country:
	Strasbourg, France

	Relevant Instruments Cited:
	United Nations Convention on the Rights of the Child (CRC) (Articles 3, 37 and 40)

European Convention on Human Rights (ECHR) (Article 3, 5, 6 and 14)

	Headline:
	Responsibility of the state to ensure a fair trial.

	Summary:
	Judgment of the Court
There was a violation of Article 6(1) ECHR in respect of T’s trial because T had been unable to participate effectively in the proceedings.
Having T’s tariff set by the Home Secretary represented a failure to have T’s tariff set by an ‘independent’ tribunal and was therefore also a violation of Article 6(1) ECHR. For this reason, and the fact that detention under Her Majesty’s pleasure is indeterminate, there was also a violation of Article 5(4) ECHR.
There was no violation of the other Articles cited.
Article 37(b) CRC referred to as the Court found that there had been no violation of Article 5(1) ECHR .
Concurring Opinion of Lord Reed
Dismissed the applicability of Article 40(2)(b) CRC on the basis that any distress or humiliation suffered as a result of disclosure of T’s identity (in accordance with English law) was not serious enough to trigger the provision.
Uses Article 40 CRC to support interpretation of Article 6 of the ECHR that states that when ensuring a child can participate in proceedings, factors such as age, maturity, intellectual and emotional capacity must be taken into account.
Although T was distressed when being told of the original tariff, a child would be likely to be distressed by a tariff fixed in accordance CRC or by the prospect of a lengthy period of detention for non-punitive purposes. Therefore, although the original tariff was not fixed in accordance with the CRC, it could not pass the minimum severity of ill-treatment to be considered to be a violation of Article 3 ECHR.

	Click here for full text
	Transcript [Attached, to be uploaded on to the CRIN website]



	V. v United Kingdom (Joined with T. v United Kingdom)

	Court:
	European Court of Human Rights 

	Citation / Case No.:
	Application no. 24888/94

	Date:
	16 December 1999

	Claimant:
	V.

	Respondent:
	United Kingdom 

	Judges:
	Grand Chamber

	Country:
	Strasbourg, France

	Relevant Instruments Cited:
	United Nations Convention on the Rights of the Child (CRC) (Articles 3, 37 and 40)

European Convention on Human Rights (ECHR) (Article 3, 5, 6 and 14)

	Headline:
	Responsibility of the state to ensure a fair trial.

	Summary:
	Judgment of the Court
There was a violation of Article 6(1) ECHR in respect of V’s trial because V had been unable to participate effectively in the proceedings.

Having V’s tariff set by the Home Secretary represented a failure to have V’s tariff set by an ‘independent’ tribunal and was therefore also a violation of Article 6(1) ECHR. For this reason, and the fact that detention under Her Majesty’s pleasure is indeterminate, there was also a violation of Article 5(4) ECHR.

There was no violation of the other Articles cited.
Article 37(b) CRC referred to as the Court found that there had been no violation of Article 5(1) ECHR .

Concurring Opinion of Lord Reed
Dismissed the applicability of Article 40(2)(b) of the UN Convention on the basis that any distress or humiliation suffered as a result of disclosure of V’s identity (in accordance with English law) was not serious enough to trigger the provision.

Uses Article 40 of the UN Convention to support interpretation of Article 6 of the ECHR that states that when ensuring a child can participate in proceedings, factors such as age, maturity, intellectual and emotional capacity must be taken into account.

Although V was distressed when being told the original tariff, a child would be likely to be distressed by a tariff fixed in accordance with the UN Convention or by the prospect of a lengthy period of detention for non-punitive purposes. Therefore, although the original tariff was not fixed in accordance with the UN Convention, it could not pass the minimum severity of ill-treatment to be considered to be a violation of Article 3 ECHR.

	Click here for full text
	Transcript [Attached, to be uploaded on to the CRIN website]



	Costello-Roberts v United Kingdom

	Court:
	European Court of Human Rights 

	Citation / Case No.:
	13134/87

	Date:
	25 March 1993

	Claimant:
	Jeremy Costello-Roberts

	Respondent:
	United Kingdom 

	Judges:
	Chamber 

	Country:
	Strasbourg, France

	Relevant Instruments Cited:
	United Nations Convention on the Rights of the Child (CRC) (Articles 16 & 28)

European Convention on Human Rights (ECHR) (Articles 3, 8 & 13)

	Headline:
	Responsibility of the state to protect children from corporal punishment.

	Summary:
	It was held that there had been no breaches of the ECHR.

It was noted, with reference to Article 28 CRC, a school’s disciplinary system falls within the ambit of the right to education. Further, Article 16 CRC states that a child is entitled to have his own private life.

	Click here for full text
	Transcript [Attached, to be uploaded on to the CRIN website]
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